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Ha AVING hob in my mind Gibs a4. 
quency of prosecutions for Libels in the pre- 
sent reign, I, several years ago, determined to 
devote some period of my life to an investiga- 
tion of the subject, and to submit my thoughts 
to the public. The doctrine of libels, and 
the duty of jurors, should be familiar to 
every Englishman, in order that he may un- 
derſtand the rules of prudence, should he be- 
come a writer; and comprehend his on dig- 
nity, should he be called to sit in judgment on 
his fellow- citizens. I have, accordingly, af- 
ter serious reflection, and some minuteness of 
inquiry, laid down in former publications ſe- 
veral principles, as a ground for after reason- 
ing; and make, without scruple, frequent quo- 
tations from them in the present pamphlet; 
not through complacency at what I formerly 
published, but from a consciousness that I 
proceeded at the time with accuracy, and that 
the present course of my studies leaves me 
less leisure for such inquiries than formerly. 
For similar reasons, no less than for the sake 
of authority, I make numerous eee 
from other writers. 8 
Of 


iv | PREFACE. 
Of the imperfections of this work I am suf 
ficiently aware. Private libels I, designedly, 
leave unnoticed for the present; and public 
libels are not characterized with sufficient mi- 
nuteness, nor guarded sufficiently by legal de- 
Cisions, to answer every purpose of the politi- 
cian. An attempt to deliver sufficient cau- 
tions on this head would, indeed, have been 
an experiment, that, however popular and 
however useful, was not immediately before b 
me; and I entirely pass the subject, just ob- 
serving, that, amid the uncertainties of law, the 
fluctuations of legal decision, the hazards of 
contending parties, and the thousand perplex- 
ities of eventful periods, the political writer 
must be his own guide. _—_ 
But this work, though wandering too far 
ftom a certain mark, to direct the politician, 
hastens immediately, according to its original 
destination, to guide the juror: for, with re- 
spect to what is here offered on the doctrine of 
libels, and the duty of jurors concerned in pub- 
lic libels, I am not conscious of any deviations 
from the truth. With regard to a few opi- 
nions, I may, probably, differ from some per- 
sons, whose talents and whose judgments I yet 
revere; but such persons will be the first to 


indulge me in a difference of sentiment, and 
| to 
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to exercise candour, where they perceive. no r | 
intention to mislead. - 
The reader, by looking at this oo of this 
pamphlet, will perceive, that I am pledged to 
my friends to publish two volumes of Poems 
by subscription. The subscribers will, I 
trust, receive these Pages as an apology for 
my delay” | 
I cannot but rejoice, that I b the . 
work, from a hope, that it may be useful: but - I 
1 regret, that J have been so ensnared by the 9 
subject, and detained 50 long from my more 5 | | 
immediate engagements. | 
I muſt not conclude without adding, re- l 
specting the case of Gilbert Wakefield, (I F 41 | 
might also add, of Joſeph. Johnson,) that . ere. f 
circumstances have - accidentally come toy Afro 
my knowledge, (and numerous instances of 15 
the kind might be produced), which suffi- 
ciently prove, that the suspicions expressed in 
this Address, on a very delicate subject, are 
not taken up haſtily, nor inaccurately stat- 
ed. But the business is over, and the cir- 
cumstances J pass in silence, lest I be thought 
to arraign a court of justice, while I aim to 
interest the friend to humanity. Eu wp dn 6 
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20 PARTICULAR CASE. 


1 


. a time of: public emergency, nin 2 
great people, from their contest with a rival 


nation, were reduced to unexampled calami- 
ties, when their allies abroad had drained the 
public coffers, and their ministers at home 
were unable to replenish them; when milli- 
ons upon millions of property had been squan- 
dered, and oceans of the best blood had been 


Shed ; when the national burdens pressed with 


a weight almoſt intolerable ; when even the 
affluent complained of the unusual load, and 


the lower orders were almost ground to'pow- 


der; in a word, at a period the most event- 
ful in the history of this people, they were 
addressed by a certain prelate. 


This prelate possessed considembbe leis, 
was a respectable scholar, and had studied the 
arts of popularity; a person, whose wisdom, 
had he been a prudent counsellor, 1 
have carried the most luminous instruction, 


4 


ad- 


and the most authori 
the different departments in church and 


state: whose incon siderateness and imbeci- 
lity, had he been a rash or selfism ad- 


viser, would have possessed a proportiona- 
. bly extensive influence to the Cr W 


He recuthmetiged* himsclF still further 8 
public consideration. He professed himself 
urged by the strongest feelings ; to be inde- 
pendent in his character; generous in his prin- 


ciples; firm, courageous, patriotic in his ex- 
ertions. To extricate his country from her 
financial embarrassments, he proposed a plan, 
bold, yet plausible; enterprising; yet recom- 


mended by general expedience; which was to 


attach all orders alike, poor as well as rich, 
and to unite all parties in one link of public 
sympathies. Fancies, once fondly indulged, 
—for he had been a speculative reformer. 
he renounced as visionary ; and every exer- 
tion for the removal of public abuses he re- 
linquished as untimely and dangerous; and 
at a Crisis, When it was insinuated, that no- 
thin g $hort of the whole public attention, 


itative persuasion, is | 


occupied 


* . 8 = 


occupied by a Nagle yet ORs i pit : 2 
serve the government from dissolution, and mY 
the nation from bankruptcy, he counsel- _ 
led the people against hazardous reform 
and seditious speculations. The sanctions 
of religion were called in to inforce his 

political arguments — philosophers and infi - 

dels, a species of beings who existed some- 

where in Europe, but who were rarely 
seen in this great nation, and never among 
divines and prelates, were held up in ter- 


rOrem. 


Prone as some speculative men were to re- 
vere this public spirit, yet at the very out- 
set of their admiration, they were prevented 
from precipitating into enthusiasm. A pre- 
late, it is true, may, undoubtedly, be super- G 
eminently great and good; but when prelacy 
boasts of independence, philosophers and 
some Christians have paused for recollection, c 
and fallen into soliloquies. 


— 


ec Peaicy, whence is thy origin ? What ; 
« thy character? Whither thy aspirations ? « 
„„ 45 Poor : 


— 


4,9) 


* 


& poor, and 180. and Lnhporen? wast thou , 
« not taken up by the hand of power? Art 


thou not cherished, protected, supported, 4 
« endowed by the same hand, that first raised 


« thee from meanness ? Arrived now to ma- 
« turity, on that power dost thou not yet 


ww » 


* 


&« found ampler expectations? For on the 
« ladder on which it has placed thee, can it 


« not advance thee still higher, or command 


« thee to stop? That power then is thy liege 
« lord—to that power pay thy homage :—in-! 

« dependent of thy flock, still art thou a vas- 
ce gal pastor; bound to the most solemn ser- 


vice; united by the strongest ties; in times 


of security clinging round it with the most 


„ anxious solicitations, and trembling with it + 


Bo every 2 of a storm! ol 


To men awakened frei such a reverie, 


* All this might be illustrated, if we wanted an ex 
ample, from the state of the English prelacy, as a matter 


of history. They were not unmeaning words, when the 


clergy assured queen Elizabeth, that in en of her 


they were *© mere dead dogs and fleas; nor was it mere ö 


taunting, when the queen informed her bishops, that she 


could unfrock them at her pleasure. See ee N B. . 


net 's History of the Reformation. . 


— 


T > ) 


the character of the prelate became a matter 
of indifference :—when a government is in- 


volved in intricacies, and forced upo n despe- f 
rate expedients, if a prelate commences fi- 


nancier, he will have an eye to his own se- 


curity. Thus at least some speculative men 
reasoned. For a government may be insol- 
vent, while a nation is in prosperity ; what 


prelacy, then, has to dread, is, not a national 


bankruptcy, but that governments should 


settle their accounts. Prelacy is quicksighted 
enough to perceive, that the arrival of that 
day may prove detrimental to her revenues. 


Yes, the character of the prelate at that pe- | 
riod would be a matter of indifference: Is he 
« a man of vulgar talents, of shallow reflec- 


* tions, and of inconsiderable acquirements? 
« Yet meek in his temper, unaspiring in his 


« wishes, looking for his reward in heaven? 
„Can he believe what he teaches, and what 
ee he teaches others can he practise himself 7 
« Still he is subjected to this great power, 
disposed, perhaps, as an affair of duty, 
te to shew compliance to every reigning ad- 
T ministration, and to en force submission to: 

6c its 


4 1 


— 


« its will. He must gubmit to the fowers 


t that be; and the e that be are ne 
"x on | 5h Ny ; | 2 


* 


Such were = a of phloopher 
and some Christiana of that day. 


Calvin, speaking af the 5 and increaſẽ 


of the Roman Papacy, charged the popes, and 
the whole college of cardinals, with believ- 


ing a ſecret thieolggy, very different from their 


public confessions ; one of the leading articles 
of which was, that Chriſtianity was an im- 
posture F. 


2 


There exist speculative men, who have 


These reflections the reader will conclude to be the 
reflections, of some speculative men of that day. 

In England was published, some years ago, a work that 
gained the author some celebrity, entitled, The Alliance 
between Church and State: the doctrine has been proved 
over and over again, by Churchmen, by Dissenters, by 
Catholics, by Christians, by Unbelievers, to be sophistieal 
and false. This book is more truly a libel against the go- 
vernment of England than many writings that have been 
prosecuted in that country; yet prelates in that country 
still talk and reason on the same W This work 

was written by a Politician. 

+ Institut. Lib. IV. Cap. vii. 8. 27. 
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drawn nn Servmin the l and 5 
the agenda of popery and prelacy, for want, 


perhaps, of better employment. The re- 


flections brought them to an unknown coun- 


try: their minds grew. by insensible degrees Lo 
familiar with the inhabitants, and influ- + 


_ enced by unlucky associations. The result 0 


was, certain convictions took deep root in 
their hearts, and they will never be pluckx- 


ed up, but with the strings on which We : 


their existence *. 


In speaking thus, it may be thought, disho- 


nourably of prelacy, should such speculative 


men be supposed to arraign government? far, 


far be this from their hearts: none more ad- 


mire the wisdom of governments: none more 
the prudence of the English government in 
particular, than speculative men; but when 


prelacy talks of independence, they enquire, i 


where is the head of the church? Nor let such 
speculative men be supposed to scrutinise the | 
Secrets of the human heart ; they leave such 


That many who have passed for believers were 
rather philosophers or politicians, is no modern dis- 
covery. <4 
work 
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work for moles and ereed-makers; they can- 
not see in the dark; they suppose a man of 5 


learning to receive as truth what he holds out 
for others to believe; and were a prelate to 
swear he believed thirty-nine millions of arti- 


cles, their simplicity (for even philosophers 


can believe a great deal) would give him am- 
ple credit: but when a prelate takes to finan- 
ciering, their consciences have it in charge, 
not to be too credulous. 


The address of this learned prdlabe: consist- 
ing of a statement of facts, and throw n into the 
form of argument, we now suppose to have 
submitted to a serious examination. The op- 
ponent was equally respectable for talents and 
for learning: not indeed so fortunately endow- 
ed, but with at least as plausible pretensions to 
independence. The prelate's assumption of 
this exalted quality he sounded with a close 
and suspecting dexterity ; ; and, through hol- 
lowness, it rings like a vessel, of polished 
exterior, but of brittle materials. 


Paying every due respect to the literary 


character of this prelate, the opponent had 
"4 N | SOME 


ry . 
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some umveiäsbe axzociations, | while con. 
ä wo Eon his office. | | 
* opponent execrated the ministers of 
the day. For ten years prior to the period un- 
der consideration, the most violent reproaches 
had been uttered against them; in conversa- 
tion, in writing, in the houses of legislature. 
« There must have been something wrong in 
« the conduct of these ministers.“ When 
bishop Latimer was preaching before Edward 
VI. he accused every part of the administra- 
tion with the most profligate conduct: the 
judges more particularly-had perverted judg- 
ment; and the old man related the story of , 
judge, whom his sovereign had flead alive, 
ordering at the same time.the judicial chair to 
be Red with his skin :;—<- There, an please 
« your majesty, there was a goodly sight, the 
sign of a judges skin; would to God we 
„had such a sign in England * „These 
jud ges had, 1 suppose, done something Pie ; 


* These are nearly Latimer's words, —Every body re- 
members them. I quote from memory. See Latimer's 
Sermons, and his Life by Gilpin, FO | 


for 


FIC-- ory ) OR. 


count in a court of law. 


N 
OR 


The opponent 1 to spoke of a "pal 


nation then at war with his country, as a mag- | 
nanimous people; and it has been reckoned 
magnanimous by no mean characters, to speak 
honourably of an adversary. The opponent 


even supposed, that, if this people could have 
landed a considerable army in his country, 


which, however, he reckoned impossible, 
its fate would have been decided. This 


assertion, however, was delivered i in the form 


of an opinion, not of a wish; two things as 


different as a system of philosophy and. a 
prayer to tithe | 


{ 


The opponent was a "Sin ; and ca i 
free with the ecclesiastical polity i of his coun- 


try. In a contest of doubtful issue, and where 
authority will ever possess some advantage, 


each combatant should at least be allowed the 
free use of his arms. Philosophers have long 


since allowed the justice of this claim; — di- 
vines are now ashamed to resist it: bigots, a 
kind of doubtful being, neither human nor 
divine, I must be supposed to o except. 5 


4 


however the preacher was never, called to: ac- 


| —— — 
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1 


. The bende ur was once a bei spirit: 
but received, at. length, a certain system witn 1 
all its corruptions. The opponent stood fortk 

a zealous champion against corru ption in 
church and state. He arraigned the admi- 
nistration for a conduct at once unconstitu- 
tional and profligate; and lenitives having been 
long applied without effect, he thought it 
time to apply the knife and the caustic. T - 
have often lamented that the essential prinei- 
ples of a political constitution should be 80 
vaguely traced, and so little understood. Peo- 
ple sometimes mistake forms for principles, 5 
and principles for forms. Hence arises a con- 
: test. Forms are variable and fleeting ; princi- 
Ws ples are uniform and fundamental: forms may . 
be the mere tinsel, the puerilities of some low 
offices; principles are the gold, the glory of 
constitutions. The constitution of his country 
in its purity the opponent left unassailed; 
and the constitution in its purity some ima- 
| gine may be easily ascertained *: but a con- 
5 stitution, | 


 ® Arespectable ſociety in England, calling itſelfthe con- 
stitutional society, published some years ago two volumes 


1 | of Tracts with the _ of convening to plain people 
these | 


b 


sitution, in ita 1 tate, or torn and 
chattered amid the storms of factions, may 
be so altered for the worse, that, like a ship. 
after it has been round the world, and un- 
dergone various alterations, you may not $0 
readily. ascertain its identity; or it may be 
compared to the firm * of a banking house, 
when one of the partners concerned is left 


7 


Out. f * : et "4 


The nation, as before observed, was at 
war with a powerful adversary. The minis- 
ters so the opponent thought had not been 
sincere in proposing terms of reconciliation. 
He maintained that the pacific inclinations of 
the enemy had never been put to the proof: 
and this he asserted in the most unqualified 


these plain principles. It would be well for the people 
of England if these principles were generally understood. 
I never had the honour of belonging to this society. 

* A very accurate comparison of Horne Tooke's ; ap- 
plicable to a mixt government, like that of England, 
consisting of three powers, but where one power is 
almoſt deyoured by the others. See Proceedings 
in an Action for Debt between the right hon. Charles 
James Fox plaintiff, and 1 Horne Tooke, es · defen- | 


dant, | | 
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language. His address here possessed some- 


thing of asperity: but remember what has 


been said before — . Oceans of blood had 


been shed”—and forget asperities of lan- 


guage. In estimating an overt act, we con- 4 


sider the influence of the action on others, 


and the motive of the accused. Language is 
an overt act: the severity of it, and the im- 


portarce of the occasion should be balanced 


together. The opponent spake not one dis- 
respectful word against his sovereign. 


Church dignitaries our opponent described 
as a great incumbrance to his country. The 
long agitated controversy concerning church 
discipline was left to its own energies in the 
year 1694: then the press was declared. 
free, and even divines became advocates for 
impartial discussion. A few instances indeed 
occur of men coming forward with antiquated 
experiments ; ; but even majesty decided a- 
gainst insolence x. Unconstitutional canons 
therefore moulder quietly away, and none 


* The cases alluded to were those of biſhop Hoadley, 
Dr. Doddridge, and William Whiston. 


con- 


0 10 Sl 
contemplate their rust with more Nik 
than the keepers of these relics. To oppose 
argument with authority, if it betrays not 


cowardice, argues suspicion; and to discover 
suspicion is to endanger a controversy. 


The writer alluded to made some cursory 
remarks on the nobility of his country: of 


with contumely, he spake not with respect. 
What if it could be shewn from the histgry 
of a certain country, that an hereditary patent 
126:1ity made no part of its ancient constitu- 
tion? Of a nobility originating in virtue and 


nent spake with the most perfect decorum. 


Our titular nobility,” says Aa Sidney, 
have no resemblance to the ancient nobility 
e of England *. Even Sir Henry Spelman, a 

most learned antiquary, no less than a zealous 
loyalist, shews, that in the ancient govern- 
ment of England, the ceorle or husband- 


” 


* On Gov. c. 3 8. 28. 


an hereditary patent nobility, if he spake not 


terminating in office, that is to say, of the 
ancient nobility of this country, the oppo- 


man might be a leader of his countrymen, 5 


5 ͤö;—L 


* 
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highly of an FREY nobility. | 8 


The opponent, we ſaid, was a man of let⸗ 


ters; suppose him one accustomed to bury | 


himself, as it were, in the retirement of his 
study. Retired students are apt to form 


opinions that the world reckon extrayagant : 


and an extravagant opinion Sometimes (I am 


no advocate for all extravagancies) only means 


an opinion not * comprehended. 


Father Hardouin the Jeſuit Wines the 


. ur! and thane were originally 3 of office; . 
they were on their good behaviour; and at furthest only 
continued for life. Reliq. Spelman. on Feuds and 
Tenures, chap. 5. The same great authority, when 
speaking concerning the greater and lesser barons, and the 
much agitated controversy respecting their place in the 


| great assembly, concludes thus: Sic antiqua illa baronum 
dignitas secessit sensim in titularem et arbitrariam, re- 


gioque tandem diplomate idcirco dispensata est. Glos- 
sarium, voce Barones.—The English nobility will serve 
better to illustrate by than any other. | 

| 4 


e and a thane might become an earl*.” The 
opinion then is not novel; and ſome of our 
moſt conſtitutional writers have not thought 


/ 


matliematician, Hume the unbeliever] and 
Beveridge bishop of St. Asaph, suppose, held 


opinions as opposite as possible. Hardouin 
ascribed the writings of Tertullian and Ori- 
gen, who were said to live in the third cen- 
tury, and even of Homer and Plato, to 


the monks of the fourteenth century. Whis- 


ton thought, that the Apostolicat Constitu- 
tions * were of equal authority almost with 
the scripture. Woolston maintained, that 


the miracles ascribed to Christ, were to be in- 
terpreted allegorically, and that the fathers of 


the church were of his belief. Hume reject- 
ed miracles entirely, because, said he, the 
evidence of my senses is superior to the evi- 


dence derived from testimony; nor would 


he believe, what he could not conceive. Be- 
veridge thought, the more difficult it was to 
conceive a thing to be true, the more easy it 
was to believe it. One or other of these 
opinions, perhaps, might be reckoned extra- 
vagant: but the man who should have ordered 


* Supposed by Whiston to have been written in the 
age of the apostles; by others supposed very nonsen- 
sical things.” See dag s Life. 


eiter | 


(22) 5 
either of the parties to prison, would have 
been more extravagant than either * 5 


— 


The opponent thought it unlawful, 25 any 
occasion, to shed human blood; that mercy 
is the child of peace; that even justice re- 
quires not the service of the sword; that all 
wars are indefenſible. Some people, perhaps, 
may reckon these opinions also extravagant: 
whether they really are or not, is by no 
means my province to decide. Such however 
were this Student's sentiments : and puny 


* Voltaire observes, in his benevolent way, © The 
& counsellor Dubourg, the monk Jehan Chauvin, named 
« Calvin, the Spanish physician Servetus, the Calabrian 
« Gentilis, all worshipped the same God; and yet the 
cc president Menard caused counsellor Dubourg to be 
« burnt ; and Daubourg's friends caused president Me- 
& nard to be assassinated; Jehan Calvin caused the phy- 
'« sician Servetus to be roasted ; and had like wise the 
& consolation to be the principal means of bringing the 
« Calabrian Gentilis to the block; and the successors of 
« Jehan Calvin burnt Anthony. Was it reason, piety, 
of | « or justice, that committed these murders ?” Com- 
bl mentary on Beccaria's Essay vn Crimes and Punish- 
ments. p. 25.— Each of the above thought the others ex- 


* ; ; 
vt travagant; Voltaire, perhaps, thought them all extrava - 
1 gant; yet felt, and spake more like a man than either. 
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his opinions into language, he thus expressed 
himself, from the depth of his retirement: | 
If the enemy should land” (and his country 
was at war with a rival nation) they shall find | 
me at my post, meaning thereby his study. _ 


He never asserted that he would join the of 
enemies” standard. What avail the mactive 9 
speculations, the inhostile, the feeble decla- 
rations of a literary recluse? Does not a 
whole society in Great Britain entertain simi- 
lar opinions? Do they not exhibit, have they 
not exhibited more than a century, the same 
declarations in their public confessions * ? 
Who in Britain would now think of dis- 
turbing this peaceful people? It was some 
time before Great Britain discovered the pro- 
per way of managing is people. They at 
length found it out. They let them alone. 


A man then may hold an opinion, or opi- 
nions, . which you reckon extravagant ; and 


© That it is not lawful for Christians to resist evil, or 
© to war or fight in any case. Barclay's Apology for the 
QUAKERS. p. 515. XVIth Edit. This apology, it is 
well known, was dedicated to the KING or GREAT 
BRITAIN, Charles II. 


e 


those very opinions may render him incapable 


of a crime with which he is charged, 
Let us state this case as strongly as possi- 
ble. Let us imagine our opponent very con- 
versant in the writings of the critics, or even 
a critic himself, and that his writings savour 
of his profession. Who knows not, that 
criticism, no less than the law, adopts, at least 
has adopted, a language * almost peculiar to 
itself —not always the most gentle—that 
Sometimes in a spirit of levity critics have lost 
sight of their argument; and at others, that 
they have been serious, even to indignation, 
where they ought to have been temperate, if 
not indifferent ?—What learned dust has been 
raised about a Greek particle Lon ns 


Let us, further, conceive him well ac- 
quainted with theological controversies, him- 


* Julius Scaliger was well practised in this language; 
Milton (more particularly in his Defensio Populi Angli- 
cani contra Salmasium) had a sufficient portion of it; 
Bentley overflowed with it, and Warburton distributed it 

very copiously, where he ought to have employed nothing 
but argument ;— / | 


— Sed nunc non erat his locus. the. | 


| self 


63 0 
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adroitness. When men buckle on their armour 


for such contests, they raise their spirits to the 
occasion; are apt to enter the field with im- 
petuosity, and have sometimes sharpened their 
n till my lune lost their 1 . 


1 


We are als creatures of circumstances. 8 8 8 
is not improbable, therefore, that such a per- 


son might have formed his language and habits 
after models that he had so long contemplated ; 

and that a controversy, neither critical nor 
theological, might bear some resemblance to 


them; that is to say, might be conducted with | 
warmth, and expressed in strong language. 


Critics may probably use this language to she w their 


literary dexterity : divines, to manifest theit earnestness, 
from a conviction that they ought to © contend SHARPLY 


(mrxaws) for the faith.” Formerly hæreticus was a dread= 
ful word, including, every thing that was bad; and a 


great reformer (not that he was singular) knew not lan- 


guage violent enough. Even when writing commenta- 


Ties on the Scriptures, he calls his opponent Servetus ca- 
nem Hispanum; in his INSTITUTES he calls his senti- 
ments Diabolicam imaginationem, and then speaks of the 
latratus illius canis. Instit. 1 II. c. ix. 3. | 


self, perhaps, a controvergializt of beni 5 . 


IL This ding even v adrgitted, yet men wha re- ; 


lawyers, no less than good moralists, allow _ 
account: for actions are affected by circum- 


properties from the beds over which they flow. 


which, both in civil and eriminal cases, make 


stances. Men in power may act in opposi- 


W 


flect would not examine such language too 
rigidly, nor interpret it too poco EI | 


— g 


In estimating the qualities of actions, cook 5 
that we should carry circumstances into the 
stances in the same manner as streams imbibe 


Thus, the character of an accused person, his 
habits of life, the course of his studies, and 
characteristics less obvious than these, are 
circumstances that ought to be consulted. 
In like manner circumstances arise from the 
opposite party, of character, and 0 forth, 


part of the estimate. It is not sufficient, that 
words be spoken in heat and passion to render 
them actionable, in a civsl case: and in a cri- 
minal case, taking away the life of a fellow- 
creature is sometimes only manslaughter, at 
other times murder, according to circum- . 


tion to the public interest, and to the very 
| principles 


* * I | 9 
principles of oro constitutions of go- N 2 
vernment; and whatever their motives may e 
be, men of quick sensibilities may as it were 
seize the action, and handle it somewhat 
roughly. These and similar circumstances 
may require thought, and admit of fair ar- 


gument. 
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Indeed there are occasions that justify the | 
sharpest reproaches : when a man may Say; 
9 Do I not well to be angry ?” 1 


x 


Cicero, though 5 in the open se- 
nate, and in the most acrimonious language, a 
Roman senator, then plottin g against the state, 
was exposed neither to private nor to public 
judgment. His severity was well- timed, and 
judicious x. In an English court of justice, a 
person, put on his trial, scrupled not to call 
certain senators in both houses, Thieves. Why? 
Because they had rendered themselves pre- 
* tended proprietors of the public, made oy 
« acts of parliament, not only to secure 
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called a public libel, at least wi 


ce perty but to guard diele ol al con- 
« test in the possession, and all the expences 
& of a suit X*ů Such language was not too 
violent for the occasion; and if the facts 


could have been proved , whether in a court 


of justice or before the public at large, the | | 
words, though highly opprobrious, would not |} 
have supported an action. 


But the case of the person alluded to was 


of one who has published what i in England is 


What some per- 


sons chose to call by that name: and it may 
be said, perhaps, that the preceding obser- 
vations do not exactly apply to a public libel. 


That they are perfectly applicable to a public 


libel, as interpreted by some persons, I have 
not asserted. Concerning a public libel 1 


shall treat in the following section. The al- 


lusions just made are m * . illustrative ;—T. 
wished to collect all the circumstances of the 
particular case into one point :-and in this sup- 
posed public libel occur very severe animad- 
versions on some individual characters. | 


* Tooke's interesting Trial, referred to before. 
Blackstone, Lame B. IV. ch. viii. (Sect. 5. 


I will 


0 


1 «il cuppoSe, for the ka of argument, 
some ouch case to o have I in Baan 


A Ariking case is 3 oY and I 45 
low an opponent all the advantages he can de- 
rive from my weakneſs. I could have ſup- 
poſed the caſe of a peaceful quaker eo 
White Hart Court vi et armis*. I could 
have supposed the case of a man unable either J | 
to read or write, convicted as a libeller for 
merely sticking a paper against the wall . 

I could have supposed the case of a bookseller 
never accuſtomed to sell pamphlets, but pub- 
; lishing for once in his life-time, amid the vari- 
ety of his employers, one ſolitary pamphlet ; 
or I might have supposed the case of a 
bookseller receiving into his ſhop a pamphlet 
of which he was not the publiſher d. A 
country may frame laws, and render ſuch 
matters criminal. But of the numerous cases 
that might have been introduced, a "Ong. 


* Penn and Mead for preaching i in White Hart Court, 
in the time of Ch. II. | 

+ A Bill-sticker in the present reign. 

2 Cuthell, the Bookseller. | 

Johnson, the Bookselle. - : 


"* 


T 


. 
5 

« 
o 


s 
- 
N 

{ 

* 


— 
* 


case 
ch 

but 

will 


hi 
inten 
; 


Cy 


Id 


ich I shall proceed, 


LY 


— 
* 
2 <p. 
> 
© 
- 
* 


gland, — a 


i # p 2 
Case, W 
E 


1 
1 


1 


* 


% 


and fo 


* 
4 


d which was 
ble that of Gilbert Wakefi 


* 


8a 


Pl 


pposed 
es, an 


j 


Uuſtration, I have 


1 


. 1% Be 


7-04 


1 
4 
* 


7 


« 
* 


ples, on wh 


INC1 


7 


K 


3 
. 


trongly resembl 


has occurred in En 
8 


one has been su 
be of a general character, and look beyond 


the preſent moment. 


to resem 
the pr 


= 
1 
Le 
. 
- 
1 
* 
[ 
i 
\ 
i 
[ 
| 
£ 
\ 
\ 
— 
* 
— 


* 
F- 
1 


5 r 
0 — 
PX * * 
* EY „ 
( 
. . r= Cy * N 
7 y by . 
4 12 *. 
* 
* 
* 
: 
* 
* 
* 
* 
2 
* 


<A 4 » - . + * 4 — 4 & 7 4 2 1 
3 OY one ones wn ne . C 2 P © - - 1 
1 3 2 ""M N if 
/H!!! T N 
r K . 
2 — eas ä 1 wane, 


- 2 wan - — — N 6.3 xs, Pe — 
- 5 —— ee N 2. BG 
oe ET ir — 2 << . — rn 
7 hs — 9 . noe 
L p 7 — : 
— * 
3 — 
EE ISS FEES ys 
. 3 — — w 
= 8 — << B \ — 
» 7 _ — Det SAG. ns 
* * 2 5 — : 
1 IR tonne er een ne | F 
— — — — Ys — 0 — — 322 + s, — 
2 — — AA a nn > tt I V9 eee err ei 
* —— OO - 
8 — _ 


= — 
— — 


— + 


CHAPTER II. 
LIBELS. 


Lzr us then consider the doctrine of L 1- 
BELS, of PUBLIC LIBELS, as maintained i in 
England. | 
Laws should be plain —the reasons are ob- 
vious:— the people, who are to obey the 
laws, should understand them the magis- 
trate, who is to inflict the penalties of the law, 
should not be. left to his own guidance. He 
may be influenced by malice ;—prompted by 
self-interest ;—Cato himself, were he a judge, 
should not be left to his own discretion. Cato 
may yield to temptation ; Cato _ forget 
himself, and love money. : 


Once, we confess, beneath the patriot's cloak, 

From the crack d bag the dropping guinea spoke, 

And gingling down the back-stairs, * the crew, 
Old Cato is as great a rogue as you.” | 
Porz's Moral Epistles. Ep. to Loxp BATHURST. 


Hence it is, that the law should be the So- 
vereign 


7 81 . 
— . — * 
2 3 Aw" 
£ . 
—p — 


n —2 
„ 


P 


2 


—— 2 — 4 
wa 


3 


— 2 
r 
E 


— 
n y —_ 88 
* r — = 
2 N 
j = * 
4 2 — — 
Ry 2 3 n — HD. Oe a ove mu ht by 4 
— *. 2 7 D 2 1 * . 0 ” 3 5 — r _ 
oa — 2 22 - 2 _ —_ a 5 " 
— e X 5 — » ha 
4 8 91 * . — 2 — » + — F F- 3 _ 
a ar — 22 — — . Rs oo, 1 - 
bo — 1 22 2 — — — 2 rr : — 
— 
— — > _ 2 — ” q - <= 22 — r 8 e * 
— 12 Pa x — . - IL 3 
: * 1 5 2 5 
- - n 
Y 2 * es 
. * ft 
* — 
x = * 
e 
5 


— 


vereign voice : it is scarcely necessary to add, 
that by the sovereign voice is meant the 
voice of the legislature. Does the legislature 


4 . 


leave the law ambiguous? The consequences 
may be dreadful. The magistrate, who ought 


only to declare the punishment annexed to the 
law, becomes its interpreter, and in effect, 
takes the place of the sovereign. 


Milton says of the word Blasphemy, * But 
* some are ready to cry out, what shall then 
« be done to blasphemy? Them I would 
ce first exhort not thus to terrify and pose the 
« people with a Greek word ; but to teach 
« them better what it is; being a most usual I 
« and common word in the language to sig 


00 nify any slander, any malicious or evil speak- 


« ing, whether against God or man, or any 
* thing to good belonging *.—A, libel relates 
to man, and is Latin; meaning literally a 
little book: in ecclesiastical law it means, 
articles drawn. out to state a complainant's 
ground of complaint. The word some- 
times means simply a 40+: at other times a 


FTreatise on Civil Power in Ecclesiastical Matters. 
&« $atire ; 


to 


satire; but in the connection in which wo 


are now considering the word, it goes fur- 


ther, and therefore is called famosus libellus, 
infancy false, <editious, and the like.” 


In England the doctrine of libels is still a 
subject of dispute and uncertainty, Whence 
did this proceed? Not so much, perhaps, 


from the negligence of the legislature as from 


the industry of lawyers. For the jury were 
too apt to look to the judge to be informed 
of their duty. - They relied on the authority, 
on the honour of the judge ;, and the inge- 
nuity of the —_ hogs poo: * — am- f 
bition. 

In the case of a public libel, a libel against 
government, who sees not, that the attorney- 


general, or other crown lawyers may have an 


interest against the interest. of the defendant ? 


Who knows not that the office of judge is in 
the gift of the crown? Who perceives not, 


that an attorney- general may be looking for- 
ward to that exalted station? Who under- 
stands not that peers are created by the crown? 
Who sees not, that a judge may have an eye 
F to 
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634) 
to a peerage? Who then can be ignorant, 
that a crown lawyer may be anxious to obtain 
a verdict for the crown? Let me here quote, 


what I have quoted elsewhere. Look,” 


says an intelligent man in an open court at 
Westminster-hall, before Lord Kenyon, “ in- 
« to the list of peers for these last thirty or 
« forty years, and you'll find half as many 


e given to judges :—80 that to carry a bag 


e to Westminster-hall, is serving an appren-. 


a ticeship to a peerage *.” On this ground 
it is to be lamented, that the law of libels is 


so obscure. The interest of the judge is in 


| opposition to the interest of the defendant. 


A writer, to whom the human species will 
for ever be indebted, observes, There is 
*© nothing more dangerous than the common. 
« axiom, The spirit of the laws is to be 
considered. To adopt it,” adds he, * is 
* to give to the torrent of opinions “. Fs 


* Proceedings in an action for debt between the Right 
Hon. Charles James Fox, plaintiff, and John Horne 
Tooke, Esq. defendant. 5 

+ Marquis Beccaria's Essay on Crimes and Punish- 
ments, Chap. IV. | 


But 


* 


But here we are constrained to follow the 
spirit of the laws of Engiands I mean of 
the common law. : | 


I will consider, then, the doctrine of libels 
in reference to the spirit of the common law of 
England ;—in reference to the language in 
copies of indictments;—in reference to the 
declared opinions of some of the most impar- 
tial and upright of our English] udges. 


On the subject of the common law of 
England, I take the liberty of e from 


a former publication. 


a 


The following, then, are received as the 
fundamental maxims of the English law : 
1. The people have a right to a free enjoy- 
ment of life, liberty, and property. 2. A 
right to make those laws, by which they are 
governed. 3. A right to share in that power, 
which puts the laws in execution. To these 
I may be allowed to add the excellent maxim 
of good king Edward, which hath ever been 
deemed a fundamental in our law, That if any 
law or custom be contrary to the law of God, 
of nature, or of reason, it ought to be loaked 
„ | upon 


(5) 


upon as null and void. And though, 15 or- 
der to guard against the frowardness of ptivate 

reason, our law is called legal reason (quod 

est summa ratio), because by many ages it has 

been fined and refined by an infinite number 
of grave and learned men, as Sir Edward Coke 
Speaks * ; yet these fundamentals are always 
er! to make part of this legal reason: 80 
that we may apply to these fundamentals 
what the translator of the MiRROUR of Jus- 
TICES says of the common law: When 
the laws of God and reason came into Eng- 


land, then came we T.“ 


The same person explains at large what we 
are to understand by the law of nature and of 
God. The first is, that which is called the 
« Jaw of nature, which is ordained of God, 
and may be called God's law, united unto 
«© man's nature: for what was that image of 
« God in man, consisting of righteousness, 


* Coke upon Littleton, L. II. s. 138. 
-+ Mirrour of Justices, quoted in an Inquiry into the 5 
Nature of Subscription to the Thirty-nine Articles. 2d. 
Edit. p. 208, where some further observations on this 


subject may be seen. 1 75 
| ce holiness, 


Py 


(97 ) 

e holiness, and truth, but lex primordialit, a 
re primordial law, exactly requiring, and ab- 
« $0lutely enabling, the performance of duties 


« of piety unto God, and of equity to n 
a both in habit and heart? rel 


The ec * ce the law of God, the law 
« of faith, or of the gospel, which may be 
« well called lex amoris, the law of love, 
“KC. . And to the same purport 1 
Andrew Horn himself Wee 


Hence it is; that to the laws of Alfred are 
_ prefixed what are called the ten command- 
ments . 7 

This 
* 

* Mirrour of Justices. ch. I. II. 

+ Wilkin's Leges Anglo-Sax. p. 26. Without going 
into this subject critically, or as a divine, it may be proper 
to observe that such as are acquainted with Butler's Ana- 
logy, Dr. Clarke's Evidences of Natural and Revealed 
Religion, Grotius de Veritate Religionis Christianz, 
or indeed with the most common books on these subjects, 
are prepared to say, that a violation of either of these laws 
consists in criminal intention. What is called the law of 
nature, is, by all philosophers and divines, considered as 
the only proper basis for human laws, a kind of exem- 
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This moral law, this law of nature, how- 
ever explained, (and I am not stopping to en- 
quire into it as a philosopher, or to dispute 
any part of it) this law, I say, wherever i it is 
allowed to exist, is always so interpreted as to 


enforce the principles of justice, mercy, and 


benevolence between man and man ; and fur- 


ther than this the doctrine of libel does not 


extend. ( am not treating concerning he- 
resy.) Christianity is supposed by all divines 
to embrace these principles. All legislators, 
all moralists, all reformers, whether Jewish, 
Pagan, Christian, or Mohammedan, have in 
some form or other contended for them. 
They have indeed not always acted on chese 
principles. . 


The common law of England being founded 
on these principles, inquires into the intention, 


plary draught or pattern, (to borrow an expression 
from Hooker) on which men should. fix their eye, and be 


| guided, as travellers, on the pole-star of the world. Ci- 


cero's definition of the Law of Nature is pertinent to 
this ſubject: Lex, says he, quæ sæculis omnibus ante 


nata est, quam scripta lex ulla nata est, aut quam omnino 
civitas conftituta est. De Legibus Lib. I. 


and 


volence. 


'( 59.5) 


and becomes the beste for j ;uiddes and ban 
The civil and ecclesiastical law I 


leave to shift for themselves: I am not speak- 


ing of them. I undertake not to defend them. 


The Normans introduced into this country, 


with the points of their swords, many prac- 
tices and manners, that our ancestors might 
have been happy without &. But the com- 
mon law, the ancient customs of the Saxons, 


were retained: 
gressed the ancient boundaries, it only proves, 


if William afterwards trans- 


that power overcame right. 


— 


In the same manner as the British laws 
were interwoven with the Saxon, the Saxon 
were interwoven with the Norman . 


It should further be added, that these fun- 
damentals were the foundation of Magna 


Charta, as Magna Charta was of the Bill of f 


Rights. To transgress the boundaries of which 


* Deinceps vero resonarunt omnia feodorum grava- 
minibus, Saxonum ævo ne auditis quidem. Spelman. 


Gloss. 


Feodum. 


+ Tit. &c. ad Ll, Gulielmi Conquest. Wilkins. 
| (I mean 


a 


(4:40 Y- 
64 mean of the fundamentals) the dal 
itself can possess no authority; they rise out 
of, indeed compose part of, that legal reason, 
which is the foundation of all law. The su- 
premacy, or, as judge Blackstone expresses it, 
the omnipotence of parliament, extends not 
thus far. A parliament has no right to over- 
throw a constitution. A law opposing the 
principles of a constitution, is in strict jus- 
tice, no law, and ought to be repealed, as our 
ablest lawyers allow, and such has been the 
voice of the legislature itself; for, to quote 
what I have said elsewhere *, It is clear, 
that this is the judgment of the legislature 
itself, as might be shewn from some acts 
of parliament, which have repealed others 
c on this ground, that the repealed statutes 
« were illegal. Not to mention others, there 
« was a statute enacted in the 11th of Henry 
« VII. which was contrary to the free cus- 
* toms of this country in the important arti- 
cle of juries, of which oppressions, as Wil- 
liam Penn expresses it, Empson and Dudley 


Inquiry into «as Wa of Subscription to the Thir- 
ty-nine Articles. P. 128, 2d Edit. : 
„„ Were 


gi 


Thir- 


n 

be were the great actors; ; but they were hang- 
« ed for their pains, and that * act was 
6 * repealed. . | 


*The consequence is plain, as the same 
ingenious person observes. Fundamentals 
« give rule to acts of parliament ; else, why 
« was the statute of the 8th Edw. ch. II. of 
« liveries and informations, by the discretion 
« of the judges to stand as an original, and 
« this of the 11th of Henry the VIIth re- 
« pealed as illegal? For therefore any thing 
js unlawful, because it transgresseth a la w-? 
«* But what law can an act of parliament trans- 
e oress, but that which is fundamental? 
« Therefore, trials by juries, or lawful judg- 
ments of equals, is by acts of parliament 
e confessed to be a fundamental part of our 


“government *.“ 


4 speak of the ꝓpirit of the common law, 
because the letter of the law is silent on li- 
bels till the time of Queen Elizabeth. 


* England's Present Interest considered, in William 
Penn? s Works.—Sece further, Blackstone's Comment. 
Vol. I. Introduction, P. 90. 4to. TW 


G Let 


( 42 ) | =; 2 
Let us next consider the import of the 
terms in informations and copies of indict- 
ments in criminal cases. For there, if any 
where, the law ought certainly to speak its 
meaning, and with precision and plainness. 
An indictment for treason must charge, that 
the facts alleged were committed with a trea- 
sonable intent, proditorie ; an indictment for 
murder must express that the facts alleged 
were committed with malice prepense, or 
aforethought.—An indictment for robbery 
must charge, that the things were taken with 
an intention to rob, animo furandi.— Thus 
too in public . libels. They are generally 
Stated, as false, wicked, malicious, seditious, 
and scandalous. Take the first that comes to 
hand; in which the defendant is described as 
a wicked, malicious, seditious, and ill-dis- 
posed person, and as being greatly disaffected 
to our said present sovereign lord the king, 
&c. In other indictments is frequently add- 
ed, falsely, traitorously, and the like; and 
the writing called a libel is usually described 
in terms that express malicious, and criminal 
intentions. | | 


; N ow, 


W, 


. 


Now, one or other of these positions must 
be admitted ;—1. Either these words are 
mere technical words, words of course, that 
have little or no meaning; or they are so- 
phistical, and have a freacherous meaning; or, 
which, for the honour of the law, I hope is 
here the case, the words contain a fair, ob- 
vious, and true meaning. If the latter po- 
sition be admitted, it will necessarily follow, 
that where a paper, or pamphlet, or book, 
has been published, that is no violation of 
truth, betrays no malicious design, aims to 
stir up no sedition, and injures no individual; 
where the accused is far from being a wicked, 
malicious, seditious, or ill-disposed person, 
there no libel has been published. Thus in 


the case of Woodfall, for printing Junius's 


Letters: — no criminal intention was proved. 
Woodfall was accordingly acquitted, 


We are not here speaking of what consti- 


tuted law or crime at Rome, in the time of 


Justinian, or of what constitutes law in an 
ecclesiastical court, or in a civil-law court. 
we speak of an indictment, expressed pub- 
licly in a court of common law of England. 

7 G 2 >. 


% 


6 
Has the lany guage of the indictment any mean- 
ing? 


Further, let us take the opinions of some of 
our most impartial judges: but, previously, 
let the following observations be quoted from 


a writer, who has well studied this subject. 


It is a matter well worthy the serious 
* consideration of the people of this country, 
cc whether they will continue to have doc- 
te trines obtruded upon them as law, or whe- 
« ther they will receive them as such, which 


rare repugnant to every principle of free- 


« dom ; which appear to have been coined 
e in the star chamber, or introduced into it 
*« from the imperial code; which were never 


e authorised by the legislature; and which 


have no legal sanction, but the occasional 


« adoption of some of the judges. 


« In truth, most of the doctrines concern- 
« ing libels, which are to be found in Viner 


« and in Hawkins, are entitled to no other 


60 reception from the people of England but ä 
« that of the most indignant contempt. They 
66 are 


66453) 


« are totally inconsistent with every principle 
« of a free constitution ; they, never formed 
« any authentic part of the legal code of this | 
« country ; they were never ratified by par- 
« liament; they were never authorised we 
&* our ancestors ey 


Again, it is observed by an acute wri- 
« ter who has been repeatedly quoted, that 
e the whole doctrine of libels, and the crimi- 
nal mode of prosecuting them by informa- 
« tion, grew with that accursed court the star 


chamber. All the learning intruded upon 
us delibellis famosis was borrowed at once, 
or rather translated from that slavish impe- 


rial law usually denominated the civil law. 
« You find nothing of it in our books before 


the time of queen Elizabeth and sir Ed- 


« ward. Coke. The matter of libel indepen- 
* dant of the statutes de scandalis magnatum 
* was scarcely heard of in this island, until 
te the time of Coke ; and the short case of 


* Dr. 3 8 . on the Rights and Dat 


of Juries. p · 99. 


Letter concerning Libels, Warrants, the Seizure of | 
Papers, &c. p. 20. - | | 


«© Lamb 


8 


18 


( 46 <0 


£ 


Lamb by him reported, states the law as 
resolved upon this head, in the reign of a 
Stuart, by the severest of all courts, the star 
« chamber, the fountain of all this sort of 
* prosecution. And yet this dreadful court 
* upon solemn argument, rules, that every 


qe 


* one who shall be convicted, either ought 


* to be a contriver of the libel or a procurer 
& of the contriving of it, or a malicious pub- 
licher of it, knowing it to be a libel.” 


; 


« The notion of pursuing a libeller in a cri- 


% minal way at all, is alien from the nature of 


e a free constitution. Our ancient common 
« law knew of none but a civil remedy, by 
« special action on the case for damages incurr- 


« cd, to be aſſeſſed by a jury of his fellows.” 


These references ine been made, not as 
immediately applicable to the particular case, 
but as declaratory of an historical fact : and 
it may not be improper (as the doctrine of 
libel has proved a plant of great succulency) 
to shew the wonderful powers of that nursery 
where it was first reared. 


* 


The tar chamber, that ancient instrument 


of 


of despotic power in this kingdom, I bor- 
row the words of Hume, possessed an 
« unlimited discretionary authority of fining, 
ce imprisoning, and inflicting corporal pu- 
« nishment, and whose jurisdiction ex- 
« tended to all sorts of offences, contempts, 
« and disorders, that Jay not within reach of 
« the common law. The members of this 
« court consisted of the privy council and 
« the judges; men, who all of them enjoyed 
« their offices during pleasure ;'and when the 
« prince himself was present he was the sole 
« judge, and all the others could only inter- 
6c Pose with their advice &. EL PE. | 


There was another precious tribunal in 
Elizabeth's reign, of a corresponding hue, that : 
took cognizance of heresy ; of which a law- 
yer who fell a sacrifice to its decisions ob- 
Serves, © it was prejudicial to the preroga- 
e tive of the prince, the jurisdiction of the 
royal courts, to the liberty of the free sub- 


ject, and to the great charter of 5 80 | 
% land +.” 


2 Appendix ji to the Mie of QuEEN Eiger rn. 
I + Barrow's Brief Discovery of false Churches. 


With i 


"EW. 

| With respect to the Roman or Imperial 
law, I take the liberty of repeating my o] 
observations made elsewhere. | 
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- ce It is well known, that in the 12th cen- 
« tury the civil or Cæſarean law established 
« itself in almost every part of Europe. This 
* had been framed into a system under the 
% emperor Justinian, by Tribonian, at a 
ee time when Rome had lost its liberty, at a 
te time when she even courted servitude ; for 
« though the Roman government had not as 
« yet degenerated into an absolute military 
« despotism, yet its liberties had been ac- 
« tually overturned.—This law, I say, en- 
« $laved almost all Europe. But it could 
e never establish itself in England. For 
« though in four of our courts, the courts of 
« -admiralty, the military courts, the univer- 
« sity and spiritual courts—the civil and 
« canon laws maintain their authority, yet 
« they wholly depend on the sanction of the 
common law; nor have they any binding 
« force further, than as they agree with the 
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{EE « lex terre, or receive support from acts of 
1 * parliament. The common law retains a 


con- 


cw) 


ze controlling FW over them * in out lieber 
te courts of judicature, the common law alone 
« prevails ; the Justinian code has no power 


e whatever * #,” | e 5 


4 


This account of the Roman law is made up 
of what judge Blackstone and — Hurd 
have said on the same e subjeet * ; 

Such then "JUDD the nutoories of this de- 
lectable plant! Many of our attorney- generals 
and judges seem to have had them constant- 
ly in sight. The star- chamber had no jury. 
Some crown lawyers have been solicitous, if 
not to destroy juries,—(this they could not do) 
—at least, in the case of libels, to cashier 
their powers, and to reduce to almost nothing | 

their influence; telling them in their charges, 
that the province of jurymen was only to as- 
certain the fact of publication, or woe or 


* „ into the Nature of Subxcription to the 
Thirty-nine Articles, 2d. Edit. p. 158. 
f + Commentaries to the Laws of England. Introduct. 
Ch. III. See further his Law . Tracts. P. 334, 335. 
3d. Edit. and Bishop Hurd's Dialogues on che W 


Constitution. 
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printing, without: enquiring ite Wo iq | by: 
of the work: while, like men rowing a dife = 


_ ferent way from that to which their eyes are 
directed, they testified by their own. conduct - 
their more secret fears and convictions.” For 
' while they have addressed the jurymen as per- 
sons who were to receive the law from them, 
and to leave out of their consideration the in- 
tention or criminality of the defendant, still 


all their arguments, all their eloquence, all 
their authority were called forth to convince; 
the jury that the defendant was criminal, — : | 


intentionally criminal. 


The nt 3 5 that this unconstitutional 


doctrine, that the power of interpreting the 
quality of a libel rests in the bosom of the 
judge; that the criminality of the publication 


makes no part of the consideration; and that 
a jury should not determine by that crimina- 
lity; this doctrine, I say, though acted on by 
many judges from the days of queen Eliza- 
beth, stands on the same ground, as the ca- 
nons of the church published by order of 
James the First; they were never ratified by 


parliament; and as bishop Hurd assigns a sa- 


tisfactory 


English honour. 
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beten e why the more e of 1 


our judges were influenced by the doctrines of 
the civil lawyers, as favourable to their inter- 


pretation of the canons, so may we perceive, | 


why in our courts of common law our judges 


have had resort to the same quarter. But as 


judge Blackstone concludes, that the canon 
law therefore does not bind the laity because 
it composes no part of the common law, 
So may we say, that this unconstitutional doc- 


trine of libels ought not to be acted on in a 


venerable court of 1 jurisprudencs. | 


i 
* e * . 3 


Leaving 3 courts as 1 e 
and high commission courts, and canon law, to 
the contempt that they deserve; and passing 


cover in silence the unconstitutional defini- 
tions of libels, laid down by Jefferies, Al- 


lybone, Hawkins, Scroggs, and several judges 


more recent in our recollection, I present the 


reader with the opinion of writers well ac- 
quainted with the subject, and tenacious of 


— + 
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* Letter concerning Libels, &. 
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5 5 
« that the declaration, 1 5 or W. 


ce dictment for a libel, charges the paper 5 
* complained of with malice and edition; _ 


te that the jury are _ Mas mw = to wk 
40 arge and true deliveran 
T = . het jury find him guilty the e 2 
cc In drawn up the jurors ſay, 5 | f > 8 
t oaths, that the defendant malicious 45 = 
u seditiously published the paper in OY 80 : : 
e jt is impossible for me not to en ” = 
ce the whole of the proceeding, an 5 e : 
ce legal form of drawing up both in DIS 2 
“and yerdict, give the lie to those W 1 
te A jury, that the epithets false, scandalous, 


« and malicious, are at present (before any 


« verdict finding the defendant guilty, which 


e establishes the fact) all words of 2 „ 
e but if the writing be found a libel, they are 


hat the epi- 
e inferences of law',—or else that a ks 
e thets of malicious and seditious a 


% rehces in law, with which they have nothing 


* to do, and that whether the paper be cri- 


t of 
0 minal or innocent, is to them a Subject 


" 


cc indifference.” 


Juxtice Ho e one of the 1 . Tg 
the se- 
court of king's bench, in x the case © _ 


qt). 


ven bisbops, beiden S the; jury as 
judges of intention, and that they should at- 
tend the evidence of sedition in a trial for 
matter of libel. For he said to the jury, “ If 
e you are satisfied there was an ill intention 
« of sedition or the like, you ought to find 
« them guilty.” And Mr. justice Powell, in 
the same cause, said to the jury, Gentle=- 
% men, to make it a libel it must be false, it 
e must be malicious, and it must tend to 
« sedition. 7 | 1 

The chief justice, Sir Robert White, 
though himself very unfavourable to the bi- 
shops, yet, when addressing the jury, ex- 
pressed himself as follows: Now, gentle- 
* men, any body that shall disturb the go- 
„ yernment, or make mischief, and a stir 
« among the people, is certainly within the 
case of LIBELLIS FAMOsIS *. 

A jury therefore may, nay ought, where 
he can, and there are few cases in which he 
cannot, give a general verdict, that is 6U1LTY, 
or NOT GUILTY, according as it shall appear 


* State Trials. Vol. IV. 
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to iow that the nconiad had, or 1 ner a en: 
minal intention, and according as the crime. |; 


of a public libel, of publishing only, without 


general verdict of vor GUILTY ; andito; bring 


'Hawles, solicitor-general to king William 


rigid pulpit satirist of the times, that upright 
reformer of a profligate age, bishop Latimer. 


. 


1 


charged shall or shall not tend to disturb the 
government. To: give a verdict, in the case 


a criminal intent, is the same as bringing in a 


in a verdict of guilty of publishing only, and 
to leave the intention, or the tendency. of the 


action, the law of the action to be determine 


by the. judge, is taking the judgment from 5 
those persons who are emphatically calle : 


our country. By . 


5% 
F 


The next au A shall be Sir - Jos 


the Third. He is speaking concerning that 


Wo 


BARR.—* Suppose the jud ges of those times, 
ce thinkin g themselves aggrieved by such his 
&« freedom, should have brought an indictment- | 
te against him, setting forth, that falsely and 
e maliciously intending to scandalize the go»! 


« vernment and the administration of j Justice 2 
| cc . 
; in 
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(a). 


in e and to bring the e . 
« contempt, he did speak, publish, and de. 
« clare the false and N wy e 5 


tt recitd t.. 5 5 5 - 


Jonz58— — 1 conceive a: PR had 7 
« more wit, than to trouble themselves about | 


such a business. e 


BARR.—“ That is nothing to the purpose; 
but suppose, I say, by them, or any body 5 
else it had been done; and his speaking the 


15 OY! 


« words had been proved, and you had then 8 


* been living and one of the j Jury id 


Joy.“ I wal "es pronounced him, 


* not guilty, and been starved to death before 


“I would have_consented to a contrary ver- 


« dict ; because the words in themselves are 


not criminal nor reflecting upon any parti- 
« culars ; and as for what is supposed to be 


laid in the indictment or information, (that 


60 they were published or s poken to scanda- 
* lize the government and the administration 
* of justice or to bring the same into con- 


* tempt,') nothing of that appears. 


BARR. 
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Bazn = You revolve” as every 2 


* understanding, conscientious man would do 
in the like case; for when a man is prose- 
ec cuted for that, which, in itself, is no crime, 
* how dreadful so ever it may be set out, (as the "vj 


« inquisitors in Spain use to clothe innocent 


* protestants, whom they consign tothe. flames, ; 


with gambenitos, garments all over bepainted 


«* with devils, that the people beholding them 


7 in so hellish a dress may be so far from pi- 


« tying them, that they may rather condemn I 


* them in their thoughts, as miscreants not 


« worthy to live, though in truth they know 
* nothing of their cause, )—yet, I 8ay, not- 


_« withstanding any such bugbear artifices, an 


* innocent man ought to be acquitted, and | 
* not he and all his family ruined and per- 


« haps utterly undone, for words or mat- 


« ters, harmless in themselves, and possibly 


* very well intended, but only rendered cri- 


* nggnal by being thus hideously dressed up 
& and wrested with some far-fetched; forced, — 


« and odious construction.” 


42 


It has already been remarked; that the 


| doctrine of libels, as maintained by many 
crown- 


693 q 


(mn) 


cromn-lawyers of late years, ori iginated i in 5 
the star- chamber: and, agreeably to the 
practice of that infamous court F: attorney- 


generals, and other crown-lawyers, have 5 


been accustomed to interpret a libel just as 

it suited their own purposes, and the wishes 
of corrupt administrations. Yet in the very 
act of doing this, how have they been ob- 


liged to bear testimony to the truth of - 


what we are now maintaining, though very 
often against their own declarations in open 
court, and though both attorney- general and 
judge have overborne the accused by a con- 
trary doctrine so that on this view of the 


subject, a very sensible writer observes; „ 


* is agreed on all hands, fo be necessary for the 
* crown-pleader to set forth specially some 
** passages of the paper, and to charge it to 


© bea false or a malicious libel. Now this 


would never be done by the law-pleaders, | 
« 5ubmitted to by the attorney- general, or 


© endured by the judges, if it was not er- 
e gential to the EY of the 28 85 * 


* Letters concerning Lidels Warrants, the Seizure of 
Fannin, &c. 


15 | A writer 
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A; writer before quoted ctr bene 
that it has been determined, that in an in- 
ae formation, or indictment, the slightest vas 
* riation, a variation even of a single word, 


* if it affected the sense, would vitiate such 


t information, or indictment. Can it then 
be supposed, when the very forms of out 
cc legal proceedings. require such exactness in 
* criminal prosecutions, that it was ever in- 
*« tended by our ancestors, that the jury should 
« make no enquiry into the subject matter of 
« a libel; or that the innocence, or crimi- 
« nality of any book or paper styled a libel, 
« the writer or publisher of which they are 


* appointed to try, should be to them a 


matter of indifference? It is impossible. 
« The authority of no judge, however great 


his abilities, can ever make such a an absur- | 


— 


« dity credible. 


\ 


< In the case of the queen against Drake, 


« judgment was given for the defendant, be- | 


& cause in the information against him the 
« word NEC was inserted instead of NoN ; and, 
« in that case, lord chief justice Holt said, 


- © that e word in the information is 2 


* 3 . KL mark 


3 
__ 
1 
I 
7 


e 0 05 


40 * of werkes. of the CY it- ; : | 
« gelf.”” | $422% 


The writer adds, © from whence it may 
reasonably be presumed, that his lordship 
„would hardly be of opinion, that the 
e words FALSE and SCANDALOUS, and MA- 
*© LICIOUS, are merely words or: course 8.“ 


"ks 8 though he FADE: con- 
cerning the doctrine of libels with some cau- 
tion, yet speaks more agreeably to the spirit 
of the common law than many who preceded, 
and many who Have followed him. In 
e such prosecutions, says he, „ viz. for pub- - 
« lic libels, the only facts to be considered 
« are, first, the making or publishing of the 
« book or writing; and secondly, whether 
te the matteShe criminal; and if both these 
points are against the defendant, then the 
6 offence n. the public 18 e . 


Similar to this- is the declaration of Bear- 
croft, who was leading counsel for the crown, | 


* Dr. Towers on Libels. ; 
E Commentaries. Book IV. Ch. IL 
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4 
in the a water the 400 } St. Wy 82 oh . 5 | 
«A libel, "7 Says. he, « js a crime against the = g 
40 public, as I have ever understood it, u pon ö 
«« this simple principle, that it tendi to a breach | | 
cc of the public peace, as a libel 1 IS, always charg- | ; 1 
c ed to do.—If it can be stripped of that qus· A 
« lity, and those whose proper duty it is ” 
te shall pronounce, that it does not in any. 4 
degree tend to a breach of the public ., | 
= At: there certainly 1s no criminal n matter 


cc in it. 


— 


It is worthy of notice, (for crime, public. 4 
crime, 1s here under consideration), that dif- 8 1 
ferent, 'nay opposite principles, or opposite ; 
declarations proceeding from such principles, 
are sometimes copied into indictments, as ge- 
ditious, malicious, wicked, or traiterous. The 
reason is, or at least should be, that such dif- 
ferent principles, or such different declara- | 
tions, according to different circumstances, 
may endanger the public peace: such as, 
that no ferson at all should bear arms ; ; and as 
in Sir William Jones's Dialogue, entitled 
Principles of Government, that every man 


Should bear arms. The only reason, I say, or f 
| 1 the 


that the public peace. is endangered. ge, 1 7 


— 


The oudlie } injury 18 certainly the = bre 5 


T which to determine public crimes. . But as 
4 people may differ in their opinions on public % 


utility, they must also necessarily differ in 
their judgment of the moral qualities of prin- 
ciples, and the criminal tendency of expressi- 
ons. For a deduction made from the two-. 
fold operations of reason and sentiment (as 25 
a moral principle is) may not be 80 casilß 
established, at least so universally admitted, 
when com prehended, as a Pro ! in Lo: 
metry. , 


Thus, a person may Feller that is no | 

individual in a nation would bear arms, 
it would be for the public utility— because 

the arts of peace would flourich more wide- 

ly in that nation—because a testimony would 

be given, in the face of the world, * 15 
the cause of humanity, that would have great 
public utility - because, it would be mo- | 
rally impossible, if a whole nation acted on. 5 
this principle, it is wrong to bear arms,” | 
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his any SER Should as. war on a — 1 
Thus a Feen may believe on Pore miley 
4 and vice versa. 5 | | 


80 again, in regard to bearing arms, a per- 


son may believe it to be the duty of every 
citizen to have arms—that the constitution of 


England authorizes, nay commands, every 
householder to know the use of arms —as in 
the time of Alfred - and that an armed nation 


(I speak of the English nation) could not be 
conquered. Such a person, I say, might 2 
lieve it to be for the public utility, that every 


householder $hould learn the use of arms; and 


- 


vice versa. 


But you say, the legislature must getid in- 


deed, you say, in most cases, has decided the 


question concernin 8 public crime, ane: pub: | 
lic utility. OE. 


OED 5 | 
Due: as hinted 3 in a case of a pub- 


lic libel, the legislature has been somewhat 
indeterminate ; unless you confound the opi- 
nion of a judge,—often a very weak or a very 
corrupt man, with the voice of the legislature ; 
unless 


468) 


—unless you. Pe EY ED with' justice, 


b the fundamental principles of the 8 


4 


On the whole then, 'the wisest, the safest, 


the most constitutional way in this business, 


is to take into the account the malus ani- 
te mus, the bad intention, which is dhe es- 
e gence of every crime 5. a | 


Jes . Erskine s Addrest to ns Jury, on the 


Trial of the | on of St. "_ 
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CHAPTER . 


THE ' PRECEDING REFLECTIONS. 1106 4 
| | T RATED. EY Oe, | 


| Tus ROT maltituinet in 1 foregoing 1 
chapter have not always been adopted in 
courts of law ; have sometimes been contra- 
| dicted in the e of lawyers. - Admitted, 3 
wg g. 


But The good sense if mankind allows the 1 
force of Principles. | | "235 ll 
Sa A libel is a arid. Would you punish 2 
every poet who writes a satire? The com- 
mon sense of mankind says, No! Vice should 
be exposed, and you may shoot folly as 1 
« it flies.” But where no injury follows, nor | 
was even intended, who would think of in- 
juring the satirist? He wrote his satire, per- 
haps, with the best intentions in the world, 
and the most useful ee may follow. 


1 take an example, not for the cn | 
of the ; poetry, (el is far from excellent), but 
| "lor of 


* + 2 a þ . 0 2 2 
4 ; g 4 
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TH 65 | ) | 


= the 2 of e Sir: David Lind- | 
Say, an old Scotch poet, wrote 4a poem, en- ; 
titled, Of the Monarchy, ” in which he ex 
poses the crimes of the ancient monarchies, 
and severely animadverts on the vices of ex- 
isting governments, W of that under 


which he lived, in n Scotland. 


Lindsay e individuals, = WY; King 
most grossly ; for he was a reformer as well 
as a poet ; and the king had /ibelled him; ; TI use 
Lindsay's word. In a poem, entitled ce The 


* 


Complaint of che Commonwealth of Scot- pra 


land,” he Says very severe things: ; 


That question it hall soon be decided, | 
Here shall no Scot have comforting | 

Of me, until I see the country guided 

By wisdom of a wise and prudent king, 
Which shall delight him most above all thing 
To put justice into execution, 3 
And on aan Be traitors vw ut punition. | 


The poem expresses his opinion, that Scot- | 


Und would be invaded. Se xe 


ouch! such poems as Lindsay's to hy 1 
$cuted, as libels ? Certainly not. Lindsay 
„; œꝶłI x ot 
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was not . K e tn - : | | | 


Pitter against the enormities of the court, 85 


the corruptions of the clergy, and the wiek- 
edness of James VI. yet he escaped the bloody. | 


hands of those times :—and most justly 
for, not to observe, that what Sir James Lind- 

say said was true, yet his intentions were b 

best, and no injurious CONSEQUENCES, either | 


to individuals or the publie, ensued, 


A libel is an n exposure, by speaking. writs 


ing, or publishing. Would you punish a re- 


for mer, who exposes ruinous vices : 


Hugh Latimer, bishop of Worcester, was 4 
a reformer in Edward the VIth's reign, 1 1 


have Sony alluded to his Writings. 


These cattle,” Says Latimer, preaching 


before Edw. VI. must have pasture; which 


e pasture if they lack, the rest must needs a; 


e fail them. And pasture they cannot have, 
« if the-land be taken in and inclosed from 
60 them. So, as I said, there was in both | 


parts rebellion, Therefore, for God's love, 


60 restore their Sufficiency to > them, and search 
646 na 


TILL 


«x00 more wider is. "the. cause of beben . 


« But see and beware of covetousness; for 


_ « covetousness is the cause of rebellion. _ 
„ Well, now if covetousness be the cause 
of rebellion, then preaching against covet- 

« qusness is not the cause of rebellion. Some 
« ay, that the preaching now-a-days is the 
* cause of all sedition and rebellion ; for since 


« this new preaching hath come in, there 
« hath been much sedition ; and therefore it 
must need be that the preaching i is the cause 
of rebellion here in England. Forsooth, 
« our preaching is the cause of rebellion, 


« muck like as Christ was the cause of the 


« destruction of Jerusalem. For, saith Christ, 


* if I had not come and spoken to them, | 


„they should have had no sin. So we 


* preachers have come and spoken to you, 


© we have drawn the sword of God's word, 
and stricken at the roots of all evil to have 
* them cut d;wn: and if ye will not a- 
«© mend, what can we do more? And preach- 
ing is the cause of sedition here in England, 


much like as Elias was the cause of trouble 
* 1n Israel, for he was a preacher there, and 
told the people of all degrees their faults, 


K 2 : 5 6 and 


* 


* 


n 


0 and s0 FE W and ch 4 Li | 5 and 

- _. accused him to Ahab the king, that he 
was a seditious fellow, and a troublesome : 
br « preacher, and made much uproar in the 4 
realm. So the king sent for him, and he was ; 

vs brought to Ahab the king, who said to him, 3 

« art thou he that troubleth Israel? And 1 
Elias answered and said, nay, thou and thy 2 
« father” 8 house are that trouble dae 13 F 


"acer 1 La, to have been ee as — 

a seditious person! 5 Certainly not :—he nei= I 
ther indulged in his own bosom, nor excited i n 
the breasts of others, disaffection to the sove- 
reign: he expressed no language that a gol 
government should interpret malicious: he 
roused not the common people to riot and ei- 

vil commotion : he designed no injury to in- 

dividuals; none to the community. But he 1 
aggäanimadverted on men in power, with all the 
00 severity of satire; with all the poignancy of 
„ | ridicule, The truth is, he considered the 
church as a field overrun with weeds, or ful! 

of stubble; the courts of law, as places over- 
grown with briars and brambles. He was a 

kind of husbandman i in morals, and thought | 


that 
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. that barcontoes was ton 6 8 PT U N 


; ing ; that stubble should be consumed by 
fire &; that the old vices being, as it were, 


dried up. rich juices might rise in the ne- 
plants, which the reformation aimed to raise 


to maturity. In this employment he was in- = 


defatigable during the reign of Edward VI. 
and met with no legal restraints; though in 
the following reign he was stopped by n mar- 
tyrdom. | WW 


Would you 5 the „ delle : 125 
who awakened the finest movements of the ' - 


human heart towards his fellow - creatures? 


This did the philosopher +, who wrote the 8 
elegant Inquiry into the Principles of Morals. 
He also wrote against miracles : he wrote . 
gainst miracles in the mass, and made no 


exceptions in fayour of such as his own 


country reckoned authentic. 'There undoubt- 


edly are statutes levelled. against euch fs 
Pugners. | | 


1 cannot be supposed to allade here to the fire of 


persecution; but to warmth of nen, and # ee 
persuasion. | 


+ David Hume. „ 
1 See Hume's Essays, Moral and Political. 
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Bat 267 did these statutes 4 


were they not discharged on this open an- I 


tagonist? Whether the crown-lawyers were. 
averse to punishing opinions merely specula- 


tive ;— whether they were convinced, that 


Hume, the writer, had no malicious inten- 8 
tions in publishing them; or whether hey . 
- reckoned them too metaphysical to be gene- 
rally read, and therefore incapable of injur- 
ing the community; — whatever, I say, the 
reason, Hume was not prosecuted; and his Es- 


say on miracles, no less than his Inquiry into the 
Principles of Morals, is in every body's hands. 


Would you punish the man, who, revering 


Christianity, reviles certain ancient powers, 
| exercised by the civil magistrate; and opposes, 


by argument, the religion established in his 
country? No book ever did this more chan Z 


er 8 A for the Quakers. 


The 1 claim of the king of England, ; 
in the affair of supremacy, the forms esta- 


blished in society, the distinctions of the 


higher orders,. the forms, the . ceremonies, 


the doctrines of the church of England as by 
law 


K n 


Jaw ed, are opposed i in A Ae IF 
production: : in short, if ever a libel wass 
penned against the government of this coun- 
try, (I however merely allude to its tendency), = 


it was this book: yet says the author, We 


« are far from joining with, or Strengthening 
« euch libertines as would stretch the liberty 
of conscience to the prejudice of their neigh-- 
« bours, or to the ruin of human society x. 


And in this spirit, he addressed his Apology 


with great neee ! to "000 king g Py fe | 


Britain. 


The author found protection in the ace 


rity of his intentions, 


x 


Would you provecute the author of a po- 


litical theory, because it happens not to har- 


monize with a goyernment that exists? If 


the mischievous tendency of the publication 


is not direct and rapid, you are weak; you 


accelerate the mischief.— If the intention 
of the author is not criminal, (I speak in the 
| sense of the law), you are wicked; and though 
908 may, perhaps, get Precedent, or even an 


i = Ch. XV I. On the Power of the Civil Magintrate 
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8 dt | RG eat political work. in 


this country is that entitled OCEANA, writ⸗ | 3 
ten during the Commonwealth &. The princi- 
ples of it are at variance with those adopted 


by Cromwell, during the protectorate, as well 


as with those in the reign of Charles II. But 
writing without opposing; writing without 
plotting ; — writing without seditious manceus 


verings or traiterous machinations, Harring- : 


ton, the illustrious author, was not prose- 


cuted as a libelleer.. „ 


At length, many years after the publication 


of his Oceana, he was taken up and conveyed 
privately to the Tower. Hear the OY 9 a 


of his examination. 


: HARRINGTON.— Upon this, some other I 


* men came to me, and told me, if any man 


ein England could shew what a common- 
* wealth was, it was mayaels, Upon this bene | 


, By ho Harrington. . 
5 e suasion 
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te sünsion 1 wrote; and after 1 kid wither 

Oliver never answered his officers as he 
« had done beforè: therefore I wrote not 

against the King's government. And for 
« the law, if the law could have punished me; 
„Oliver had done it: therefore my bn, 
« was not obnoxious to the law. After Oli- 
« yer, the parliament said they were a com- 
„ monwealth ; I said they were not, 4 
proved it ; insomuch, that the parliament 
« accounted me a Cavalier, and one that had 
« no other design in writing than to bring in 
« the king: and now the king, first of any 

4 man, makes me a Round-head., 


LorD Labnkab AI te These things: 
«are out of doors yon be no plotter, 
© the king does nor 8 _ your rit- 
© ings K. | Be int 


* 


It is a remarkable circumstances, (Farring- 
ton has noticed it), that the most admirable 
political writin gs were published under arbi⸗ : 


* See the Examination of James Heli taken i WET 4 
the Tower of London, by the Earl of Lauderdale, Sir 77 
George Carteret; and Sir Edward Walker. | ea | mY. 


SEE 


trary 8 IN Acta wrote * book 
on Politics under Alexander the Great; Livy,. | 
"HEN who speaks so warmly on the side of a com>. 5 
monwealth, wrote under Augustus Cæsar; 
Machiavel, when the Medici were princes 
of Florence; and sir Thomas More, in the 


1 of Henry VIII. : ä 
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In like manner Toland republished this de- 
mocratical book, the Oceana of Harrington, 
together with his other works, in the reignof 
William III. not indeed an arbitrary monarch, 

but, at least, a king. —Yet these writers ens. 
deavoured not to enforce in practice what 
they admired in theory; their intentions were 
innocent, and no mischief ensued. Their 
writings were left to take their chance with 
future ages: the stream of time has rolled by 
without impairing them; nay, has enlivened 
and refreshed them; and INT are now in 
N boy s hands. 
I will illustrate by another name: it is 11 
him, who asserted the dignity, and directed 
the powers of the human understanding, more 


than any man in this country. 1 mean Locke: 
| - a writer 
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2 writer W to every EN as. 
__ well for his writings on 1 7 — as on „ 
the human enn WE, Res 12 555 by ; 


Would you prosecute the man EG na; : 
that a man cannot subject himself to arbitrary 
power that the legislature cannot assume 
to itself a power to rule by arbitrary decrees; ' 
that governing without standing laws can- [og 
not consist with the ends of society; that the 
supreme power cannot take his property with- 
out his consent ; that the legislature cannot 
transfer the power of making laws to any one 
else? when Locke asserts the subject's right to 
resist certain power, by arms BY THE AP- 
"i | PEAL TO HEAVEN *— Would you prosecute 
4 such a mand Passages occur in Locke, which 
5 might be so interpreted as to be thought ver 
3  veditious, very libellous. Vet these very pas 
; | Sages betray no seditious, no malicious, no 
of wicked, no mischieyous intention; and are 
quoted by judge Blackstone in support of the 
true principles of the English constitution. 


On the whole, I conclude, that the reason 


Locke on Gov. Ch. XIX. ee 
% 


(76) 


ps why such writings as the above were not cub. | 
a” ject to penal discipline in the respective >. 

Sts vernments, more particularly i in. England, > was, 
ttlat the good sense of mankind acted on the 


. principle that should pervade all laws; 5 Ace- 1 

2 tus non facit reum, nisi mens sit rea; i. e. 
An action makes not a man er unles 
„ his intention was guilty: 3 


„ This, 5 says Thomas Erskine: it in his »dmirable 4. 
EP | fence of the Dean of St. Asaph, „ is the great maxim of 
3 6 penal justice, and stands at the top of the penal page 
| | in every volume of our humane and sensible laws.” 
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Tun 8 of ho Englich law, in the 
case of libel, has already been noticed a 
similar obscurity involves the crime of heresy, 
which, Blackstone observes &, ought to be 
more accurately defined. Where the law is to 
be determined by the judge, whether civil „ 
or ecclesiastical, (chis vr know, has beenn 
too much the practice in England), there, un- = ny 
questionably, the evil is of vast extent. Every 
avenue of the human heart may be ran- 
I sacked; every word may be. perverted ; the 
4 press may be made the instrument of the judges' =p 
9 pleasure; truth and virtue become enslaved, 
simplicity ensnared: and whether it be by le- 
gal tyranny, or arbitrary Power, the effect 1s 
the sam. 1" 


But take in the Id of an \ upeighs Jury of | =" 
men, qualified by their office, and disposed 1 
from principle, to judge of law as well as 7 


* Dr. Furneaux, n justly censures s the obger- | 
vation. See Furneaux's 2d Letter to Blackstone. * 
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« daries which separate them from licentious- 
e ness, the English law has wisely not at- 


: | Ja an. 123 1793. By Thowas Erskine, 
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vo blessing.—Time is then left as it were to 90 3 
round the question; to strip off all extraneous | 


matter ; to guard against the quirks and 


nicisms of courts—and from the collision of 4 
facts, circumstances, and probabilities, to ing | 
mit truth, and to exhibit justice. 


—Quer excellent advocate juttiy oben 4 
that the law, as it stands at this very mos 


« ment, (thanks to our illustrious patriot Mr. 


« Fox) is amply sufficient for the protectioh 


* of the press F the country will be but true to 


« itself. The extent of the genuine liberty if 
*« the press on general subjects, and the boun- 


« tempted to define they are, indeed, in na- 
ce ture undefinable, and it is the office of the 
« jury alone, taken from the county in each 


particular instance, to ascertain them *. 


The antiquity of any useful discovery en- 
hances not its essential and real importance. | 
* Address to the Friends of the Liberty of as F 


Whether 9 


8. , 
1 * 25 4 
4 LM 
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Vid. Nicholsoni Præfat. ad Ll. Katte No 7 
This \ 
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Wh * mariner's. compass "hk been „„ 
known to the ancient world, - or was a bless - 
ing reserved for modern times, is oompara- By 8 
tively of little moment. The phænomenon 

is equally surprising, and the application We 
it to the art of ee _ entitled 1 
admiration. 


| Yet men are accustomed to look back with 
reverence on the ages that are past. For in 


the same manner as distance of ſite di tar 
nishes objects, distance of time enlarges them. 


A kind of glory is thrown over remote pe- 


riods. We become proud to appeal to au- 
thorities venerable with age, and to follow 


prescriptions that Hove the sanction | of Jane, e 


rience *. 


* 


* The ancients were fond of ascribing the honour of 


useful inventions to their gods, and of throwing the epoch __ 7 
as far back into antiquity as possible. 


Prima Ceres ferro mortales vertere W 8 | 

Instituit ; cum jam glandes atque arbuta sacrz 

Deficerent sylvæ, et victum Dodona negare. 
| Vir. Georgic. L. I. ale” 


In like manner, it has IR asserted, that Woden i intro-" 
duced the tribunal of juries among the northern Nations. 
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man cannot prize them too highly) it may be 


Britons possessed trial by jury; and the opi- 


(wo). 


This veneration we are apt tos carry ven 
into trifles. An old book, though p esent- 
ing us with no rights that might render 1 1 
truly precious; or even a rusty sword, though 
the furthest in the world from one, with 
which our ancestors defended their honour, 


we can contemplate with a fond superstition. 


But let us suppose the book to unfold our 
dearest rights, and the sword to have been 
wielded in their defence, we then survey them 
with rapture, and seerete 1 as an inva- 


luable treasure. 8 


Ihe hint already dropped concerning juries | 
amply demonstrates their dignity. But if 
considerations' drawn from antiquity can give 
them additional consequence, (for an Englishs 


proper to improve the advantage : for the 
wisdom of antiquity is more than ordinarily { 
. respectable, when it bears testimony to 80 7 
distinguished a e | 


Some bo chal that even the ancient 


nion seems highly probable, The Northern 
N Th. | nations 


1 


(ei) 


nations wha peopled Germany Fae Gaul, 1 
whence Britain was first colonized, unques- 5 


tionably were acquainted with them #*. They 
made part of the feudal policy, and were $ 
therefore well known to the Saxons +. 


on this So ck men were appoint- 

ed by William the Conqueror from each 
county, to collect the laws of the kingdom}. 
William, therefore, rather restored than in- 
troduced juries to the Saxons, though they - 
were frequently set aside for more barbarous 
practices. At length they took a more set- 
tled character, and all Englishmen now unite 
(however they differ on other topics) in pro- 

nouncing juries, the brightest jewel in the 
English constitution. The golden passage 
(as it has been called) in e Charta: is in : 
every body's mouth : 5 


— 


* Nicholson ut supra. 

+ In singulis centuriis comitia sunto, atque liberz con- 
ditionis viri duodeni, ætate superiores, una cum præpo- 
sito sacra tenentes juranto, se adeo virum aliquem inno- 


t centem haud damnaturos, sontemve absoluturos. LL. 
4 Regis Ethelredi. 
2 Spelman. Gloss. voce hn 
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6 82 * 
9 Hen. 3. 29. Let not a free man te. 


« taken, nor im prisoned, nor disfranchised, 
« nor outlawed, nor banished, nor in any man- 


ner destroyed, nor let the king go or send 
' & over him by violence, but by judgment 


6 of his peers, or by the law of the lan Rh 


But not on the antiquity of this il 


merely do we pronounce its excellence. The 
twelve jurymen are in fact the representa · 5 


tives of the country and are bound by the 


most solemn obligations to administer impar- 


tial justice in the face of the world, perhaps, : 
in the presence of their dearest friends, 2 
juryman or juror signifying a person bound 


| by his oath, Hence it is, when the question : 


is put from the bench, How will you be 
« tried?” the answer returned by the ac- 
cused is, © by God and my country”. Nor 
could that venerable Athenian tribunal, called 
the Areopagus, be more distinguished for the 
justice and impartiality of its decisions, than 


an n jury ought to be. 


It is of the utmost consequence, then, that 


every juryman should instruct himself in the 


great character of his office. I wish not to 
— | detract 


at 


(w) 


detract one iota from the dignity of a3 
but I riſk nothing — — 6 
juror is of far higher, far nobler account; 


The judge does but, fromthe: evidence brought 


into court, collect the circumstances f à ease; 
and report the la as laid down: fol a 5pecific 
crime. The jury attend to all the evidence, 
whether collected from: witnesses:jn:beoutt; or 
from their own knowledge out-: f. Court i 
they determine both matter ei faet, and: of 
the law, as applicable; to:cthat-tadtz-12 They 
are to penetrate, as it were, into the very 
heart of the defendant, and in their breasts it 
lies, and they are hound by their oath te try, 
well and truly 10 : Fry. every: 'ccireymstanees 
whether to bring. in the nen 
not guiltye 


Gios is af RA Se H 


I have ok the jury are of highet conside- 
ration than a judge. I Will give this ine in 
the words of a person already reterrad to, 
who has had no small practice. im these mat - 
ters. The language is rather rough; Lowny 
te it is than truth. 


but the sentiment 18 ea 


FE The judge and che cryer of the court 
| M 2 Nx, Ko attend 


6830 == 
« attend alike in their respective situations; 
and they are paid for their attendance: they 
e are paid well: they are hired to be Fd 
**-assistants and reporters ; but, they are ndt 
* and they were never intent to be op 
6e 1 va our conduet -... | 
15 This 3 12 say, may 564 rough to 
some ears: —it, however, is the truth (and 
truth wants not varnish) expressed with foes 
kad £784 we e 1 our it. 


we mee aboirved, it is ib province of 3 h 


thes jury to decide on the law, as well as on 
fact. The following passages say 1 that 
CY on that I; 11 e 


* 


« In al cases, and in all actions, "the jury 
1 may give a general or special verdict, as 
« well in causes criminal as civil, and the 
«court. ought to receive it, if pertinent to 
4 the point in issue; for if the jury doubt, | 
«they. may refer themselves to the court; 
but are not bound sd to do fe To 


? Horne Tooke” $ Trial. 
+ Sergeant Salkeld, | 


6935) 
« Tf the judge's opinion must rule the mat- 
ter of fact, the trial by jury would be use 
e less, and that it is the conscience of the ju- 
« ry that must pronounce the n oviky: / 
* or not guilty . ö 
« It is most true chat juries are judges of 
ee matters of fact: that i is their province, their 
« chief business; but yet not excluding the 
e consideration of matter of law, as it arises 
out of, or is complicated with, and influ- 
** ences the fact. For to say, they are not 
e at all to meddle with, or have respect to 
law in giving their verdicts, is not only a 
false position and contradicted by every 
e day's experience, but also a very danger- 
t ous and pernicious one, tending to defeat 
« the principal end of the institution · of ju- 
* ries, and so subtilly to undermine that 
which was too strong to be battered down. 


a Though the direction, as to matter of 
* law, separately may belong to the judge, 
* and the finding the matter of fact does po 

85 * culiarly 
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60 « ener belong to the jury; yet must the 
4 jury also apply matter of fact and law to- 
gether; and from their consideration of, 


< and a right judgment upon, both; bring 


forth their verdict. For. we do not see in 


e most general issues, as upon not guilty 


* pleaded in trespass, breach of the peace, 


or felony, though it be a matter in law, 


_ © whether the party be a trespasser, a breaker 


of the peace, or a felon; yet the jury. do 


* not find the fact of the case by. itself, leav- 
ing the law to the court; but find 1 
e an or not n n 


1 PR #7 
1 * 


1 et 


5008 The jury may. 4 a special N or 5 
may find the defendant guilty of part, and . | 
not guilty of the rest, or may find: the 


„ defendant guilty of the fact, but vary in 


« the manner. If a man be indicted of bur - 
« glary, quod felonicè et burglariter cepit et 
= asportavit—the jury may find him guilty of 
« the single felony, and acquit him of the 
« burglary and the burglariter. So if a man 


15 be indicted of robbery, with Fan tlie 


a 


* Sir Jolin Wels 


cc party 


cm). 


arty in Sul, the jury may find him guilty: | 
6 425 the felony, but not guilty of the rob- 


cc clam e et secretè a Persona. 
. { ; 


exhibit a true representation of the duty of 


passed: for before, and even since the revo- 
lation, crown-lawyers propagated, and even 


jury were to decide only on FACT, and to 
leave the law of the case to Sade e 


* 


1:28 


y 

| 

> | The Uuth“ is, whether the jury were to . ; 
n termine the, law, as well as the fact, was a 
5 question that had been long driven backwards 
t and forwards, by different lawyers, like a 
f 


pendulum; and it was too often, by artful 


7 and corrupt judges, swung with violence the” 
3 opposite way to urn and juatice. Det 5 
le | | 


ty | 2 s. | Fox's 


Hef 


« hery. The like where 0 nee is 


These passages are ns because they 


jurors long ere the celebrated LI BBL BILL 


asserted in open court, a very contrary, doe- 
trine; and judge Blackstone speaks with suf- 
ficient caution on this subject, as though the 


The question, W is now happily 


brought to its proper. point of rest, by Charles ; 


„ 


Fox's Bill « For removing doubts respecting 
* the Functions of Juries in Cases of Libel,” 


which was brought into the house of com- 
mons in 17913 but through the violent op- 
position that it encountered in the house of 
lords, more particularly from Lord Thurlow, 
then lord chancellor, Earl Bathurst, and lord 
Kenyon, it did not pass into a law till 1792. 


. 


The vigour and perseverance of the emi- 
nent person who brought in this bill, cannot 
be sufficiently admired.— The purport of it 
is as follows: That on the trial of an in- 
« dictment or information for the making or i 
*« publishing any libel, the jury may give a. 

* general verdict of guilty or not guilty, upon 
* the whole matter in issue, put upon such 
« indictment or information; and shall not 
ec be required or directed, by the court or 
« judge before whom such indictment shall 
tc be tried, to find the defendant or defen- 
« dants guilty, merely on the proof of the 
<< publication, and of the sense ascribed to it 5 
« in the indictment or information.” 


When jurors, therefore, are pre band g well” 
1 | 88 _ 


| Hire ch £101 EMTTUWY 8 


tw) 


and rea to 5 a charge of 2 badi hat. 
where are they going? Are they havtening 
like the heroes, described by the poet *, pro- 


ceeding in disorder from the assembly? Or 5 =_ LO 


are they going, as it were, into a public thea- 


soner, and the confidence of the speaker 1 is 
only in proportion to the plaudits of chose 
who surround him ?-—No—they are going to 


a court where coolness and moderation, truth" 


and justice s should invariably reside; where, 


indeed, they must hear, and ought pati- 


ently to hear, because they must try, well 
and truly try, and impartially decide. But 
they are not to be borne away with the rhe- 
toric of a counsellor, or overawed by the 


gravity of the judge, though Wine 8 widom 


distilled from his W 50 OR TOI 
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Ilereng ex vAxbvprs aut vey epyuperacuy, | 


 Borpudoy de reroy r e abe c jẽndgq̃i½, 
Alpert erb ans rener, al de 26 ey. 


e It. B. v. 407. 
5 Thus 


tre, to hear some tender tale, and to be charm.- 7 
ed with fascinating periods? Or are they going 
to a debating society, where the greatest ; 
blusterer may triumph over the fairest rea- 
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: juryman, and it is not difficult to be une 
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Thus important, chen, is the' 


stood. It may, however, be proper to gire 


a caution or two: for, as people, sometimes, 
g0 wrong in the more common concerns of 
life, SO are they sometimes, in more momen- : 


tous occu pations, overawed by authority.) 


* 1 5 4 
. 8 1. 
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is a provision in the Libel Bill to chis pur- 
port; © that in every trial for a libel, the 
« court or judge before whom such indict- 


ment or information shall be tried, ahl, 


according to their or his discretion, give 
* their or his opinion and directions to the 


9 jury, on the matter in issue between the 


« king, and the defendant, or defendaitity 


Kn 7 like manner as in other cases. 


* %; * 
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; This provision, Bowen eatiches no 8 
ther than this, that a judge, who has made 


the law his more immediate study, may give 
an opinion: this, however, is but private, not 


public opinion, like the Law: it may be 


wrong; dictated * a superstitious weaknes, 
; „ 


* 


* 


The opinion af k judge may 1 
have too much weight with a juror. Thee 


- 


by an immoderate Pay 


judice—or by a raids: i avarice.. A juror, 


then, may hear the judge's opinion with he. 
Simplicity of a child; but he ought, he i is 
bound by his oath, to follow his own, with 
the inflexibility of a stoic: for it lies on his 
conscience well and truly to try, and true 


deliverance make, which he cannot do, without 
exercising his own understanding, and decid- 
ing from his own convictions. Here, 1 50 - 


the honest juryman should recollect, that i in a 
trial for a public libel the interest of the 
judge may incline his judgment, where in- 


tegrity would blush to follow) him: and, 
therefore, though he, may choose to listen to 


a judge or an advocate's opinion, with a scru- 
pulous exactness ; yet his attention should be 
accompanied with something like suspicion: 
nor should he allow the trappings of office 


(these only can affect i impotent vulgar minds *) 


to have the smallest influence over his pas- 
sions, or his judgment: he should consider 


no less the judge than the counsel, as mere 
men, who. may indeed be wie, and good 


Do Ad populum phaleras ; ego te intus et in cute novi. 
_ Joy. 
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men; but who are; + sometimes 


* 
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' times wicked; and sometimes both. W e 


2 3 '{ 8 . : 80 8 . 2 , 1h 1 \ 2 8 


| Having Abe a 4 cautions to 5 
een of the honest juryman, I am 

11 necessarily led to consider the subject of spe- 
cCiͤal juries, by which it is the custom to try 
libels: for where there appears so much con- 
trivance, an honest juryman ought to exercise 

more than ordinary circumspectioun. 
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* 1 he ent Joes bee 4 
to the grand jury, and there is no person 
3 whose accusation 1 oath a 


40 When he has filed his nne he 
< proceeds, or not, upon it as he pleases; he 
4e files fresh informations, if he pleases, when 
che pleases, as often as he pleases ; he uses 
« it, if he pleases, as a vexatious method which 
“may harass and ruin and destroy the great- 
« est fortune in this country. It has been used 
< vexatiously, I do not say by the present 
« attorney-general; I do absolutely acquit 
te him of that; he never, that I know of, has 
„been guilty of t practice: but I do know 

5 ; > Im attorney. 
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0 ng ite; kaie char 1 may Ee 
dee libel all the world, I will not 
« mention them, nor the case. When the at- 
« torney-general has brought his accusation , 
« and renewed, | and delayed it as much. as he Lp : 4 
« pleases, if he chuses to try it, I said, he 
« tries it by almost whom he pleases 8 * | 
may seem, perhaps, a strange thing for me 
« to say so to a jury who are trying my cause; 2 
« but it is a fact; for he is always sure 86h69 
have a qpecial jury for the trial of this sort 8 0 
of charge. Label is always tried by adore 
jury. Now this seems a very comical thing, 
8 « for there is an expence attending it. The . 
gentleman, I suppose, would not be thought os 5 
e 4 to be unnecessarily lavish of the income of 


e . 
je * the crown, which has lately been found 80 _ 7 
n e deficient ; he 5 would not voluntarily 7 
Ss | throw it away.” "0 
„The method of striking a special ju 
«* seems at first sight fair enough. Forty- 7” 
eight men are struck from a book; the de- 8 
« fendant and the prosecutor each strikes of *{ 
twelve; that seems very fair and just; but 
« it is very far from RN So fair; for if nine Y 


C6 ' tenths | 


n py 
, Bag. "4 | 


7 a « £ Ei M c 
= PW EIB In uu 3 
4 by 1 4 > — * wE * . py 
Eb Ie. 2 "me — N — d 2 I "rs « 4 
FCS Low e e 3 I — es — ; WP," "Ich LY - — 
7 — $5 pe - — — @ . 2 — * x Rt rey int” 6 i 1 — n TOE 2 — 
Ne — * r - n F 1 £ . . — 7. In — 7 R 0 " 
- a NS. „ — _—_— nes, * Swe - _- 2 
* — 3 > 22 — "wx; . . vu Bo, . . . 
" 3 5 ">< 2 b 8 N K 2 > —— OS og. Jong "LE 
- > 1 — 93 at . : £ = & Wy ay N . 5 NN D 
—ͤ —— — — x . — 8 N — RR . I " — * — 
1 f * C —_— 1 1 * * 
*%* Pt - 
1 8 £ 2; * 


3 
— 8 
28. 
* - —_ 4 . 2 
er Eo red iS 
_—_ 4 . 


AE 3 * 


— . 
9 9 


— — 
— 

— * 

4 — 2 


5<* 1 1 
wo 
8 D 
————— K 


— 
— —-— 

— 2 

——ä—ä— — U , 0 — — 
e — 
—— og 72, — 


— 
nee . 


7 2 
W 
— . —— Writ wm - . 
eyes cs 0 3 A - 
wh — Box * — — 2 ay er rs — DN — 1 — * 
— — * — > . - —_— SS — ' LEA, ee. 7 1 — 2 ” — - 2192 J * 
— of — 2 2 aro, — rare 4 2 — Yaz FL ner nll As * D gh, ee EN. — 9 D IG Ws EL 4 
—— ER WE ITY y : 2 . 1 24 —. : : ? 2 8 : te hea os — — — . = 4 
6s ron or ge: pag? SE "IRS — ” Oo _ 3 7 — ol 2 > eros - cat 2 2 2; —— . N — — — — * _—_ = Le A 1 7 . * < * 8 
r rr * ns hy node AS — RS SITS 075 . 2 I k r A CT bac. i I ts — r ret — of 2 Xx Tia. Sw FED: i : r oo "os — e 
A r f wo — — . R246 — r Co DN 2 FF.. / ˙·Ü UA Ad ³˙¹Ü˙¾»m̃ A RES . cn TAR e 
8 ——ͤ — 2 reer . 2 FG 22 en oe" 3 "Sang —— . S <a p — W —— F - SC I Ce eG ag _— — o TE 
4 r = A _ - Th * 0 1 » ». . 9971 7 „ 2 * 2 0 — ne D 2 * x 5 2 — 
1 3 * - . 7 Wes — * 2 4 "A ne SET 3 3 1 bees AS, S LOy rs: 2 * r — 38 
9 * a * 7 * rnd ny k „ 4 FL . -— ls — 25 . - —— r 
1 . bd "Wh f I" Ly CHE * — * * — p 1 * . 
p q - * — ſb . , 2 
0 £ a £ 4 % 7 
1 - . 


* — a > 
kb Fob et 
_ — . 
Pry — 
ap L 
—_ 
--w — 
— — 
a — 
* „ 
— $5 — 
. — 


uae = Dates ct gs ee Wa 
— 


* — — a a an Sued 


— 


Mo 2 
2 . — — 
y © 
— — . == = 2 
5 — FIR 
E 
— 22 N 
— — 2 Wr 
* 


— 


— K 2 
vin i — hes 
= 8 . — 
. > the ee rj 
2 PDE — — 
— 8 — — 
— 4 — 8 


19 ns” — 


0 9 N 
« tenths of he people ( whicty be bimselke * 


"8 knowledged) are of that way of thinking; | 


(a way. of thinking contrary to what I may 


well seem to be) you will observe, that the 
* attorney- general strikes off two-tenths and 
© half a tenth out of the forty-eight; 80 that 
« he will be sure not to have one man of my 
0 way of thinking concerning America; I 
4 mean, it will be so, if at least they know 
what they are about. So that you see there 
A s sure to be a little prejudice against the de- 
« fendant in the minds of the jury. It is 
te true indeed that the opinion of the jury 8 
* concerning the measures relative to Ame- | 
c rica has nothing fairly to do in this cause; | | 


© but the prejudice may be extended from 


« one thing to the other. We all know very 
* well how men's minds are apt to 1 
« that is not all. This prejudice will be the 
« case, even though the special jury are fairly . 


struck; but thivy are not fairly struek; 1 
« believed so; but I never was sure of i it till 
« this case of mine, and whatever I may 
« suffer, I think it a cheap purchase to know 
« what I now know by this means. The 


« special juries in the countics, especially in 
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« merchant has or has not changed- within 


« ome years past. You know, I dare say, 
« many of you, what merchants were. - N]hnmat 
. « merchants are. You all know well that 
« the very numerous and extensive contracts 
« which are going forward bring a swarm of 
« merchants in amongst you; every man that 


c has a contract becomes a merchant; every 


man that has a contract is liable to be ee 
upon a special jury, and he is sure to at- 


« tend if he 1 is taken.; and you must observe 


besides, that the solicitor of the treasury, 
who is in this constant employ of striking 
special juries, knows all the men, their sen- 
« timents, their Situations, their descriptions, 


* and the distinction of men. ee e 


; *% 


56 Nass gentlemen, fe the method of 


« striking a special jury, which I shall not 
" wonder. that you are not acquainted with; 


* and. 


3 bens er FINE are- qua- 53 
10 led dy hs crown; they are esquired by hs 
« the Crown, and these crown esquires always 2 
« attend upon the special juries ; in the city, 
gentlemen, to which you belong, you. 
_ « know very well whether the description of . 
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lay these things to the charge of the attor- 


others put into his hands. — The s 


cc jury you may imagine are taken indifferent. 


40 ly, and as it may happen, from a book A 


able to serve; I thought fo when I read the 


e came to attend to strike the special jury, a 


% book with names was produced by the she- 
* riff's officer; I made what I thought an un- 


6 exceptionable proposal: I desired the ma- 


charge upon) I desired the master of 
& the crown office that he would be pleas- 
* ed to take that book; open it where 


he would; begin where he would, at the 
* top or at the bottom; and only take the | 


*« first forty-eight names that came. I said, 1 


. hoped that to such a proposal the solicitor of 


« the treasury could have nothing to object. 1 


« was mistaken, he had something to object; 
6 he 


FR and for: FR * it is matter aa 5 
are not concerned in.—Observe, 1 do: not } 


ö 4 ' ney- general ; he only Uses the powers which : a | 


e taining all the names of those wiio are li- | 


act of parliament appointing the manner in „ 
„which they should be taken; but when 1 


ee gter of the crown office (whom 1 do entire 3 
« ly acquit, and do not mean the slightest s 


* 


„„ 
« he 4 chat not a fair way (turning 
« round to the attorney-general „ there were f 
« witnesses enough present, and I should 
« surely be ashamed to misrepresent what 
« eight or nine people were present at; he 
ce thought that not a fair way; he thought . 
« and proposed as the fairest way, that two 
should be taken out of every leaf; that - 
« objected to; I called that picking, and not . 
striking the jury. To what end or purf- 
& pose does the law permit the parties ,to 
attend, if two are to be taken by the 
master of the crown office out of every 
leaf? Why then need I attend ? two may 
* as well be picked in my absence as in my 
presence: I objected to. that method; the 
master of the crown office did not seem to 
*« think that I had proposed any thing unrea- 
„ sonable : he began to take the names; but 
© objected that he could not take the first 
« forty-eight that came; because they were 
te not all special jurymen ; and that the names 
* of common and special jurymen were mix- 
* ed together, and that it would be a hard 
** case that the party should pay the expence 
«of a Pecial jury and not have one; that 


0 a they 


3 
10 


— 
— 
pr et, 
— 
— 


3 1 : mo : \ 
wy ts "I... er . el x * a+ * 0 
—— — ons Ip I 1 . a, 9 R , 
7 , N 2 p - . « 1, "4 p G FS — 9 £2 £ 5 — 7 1 % q 
mY 8 2 — 4 NN * II — 5 y * * S - x. \ 
, — A —.— 7 2 eat . 2 2 $204 - 1 
A ji E 0 © RES 1 a = l . 222 4 3 
* bak a — 32 2 r e * * . "i RATS * * 2 N — 2 
— . —— ; — . N * . * _ . 5 8 — ö 0s 8 
| R > 2 = .. 2 — - —— oh - — 7 a ; TER » = A rn BS = bo re. 2 gs þ 
— <A — 4 - * "I — 5 * - > ch a, > oak tg, — J * WR. — bs I. 1 4 — — 457 - 2 as * K — 9 
— * — EIEAS. — A 2 ” Rn - *. 1 ROS 3 IJ J the 6% 2% =o LH — d . _ — pond + Sno NED Toxiny = 2 = 8 Soo Fi At ne ee "aac Arndt ah 4 
< 2 . > — - - oy . K 1 De, C — I 25 5 8 5 = — i n - 7 if 0 — — — IF 7 — r " 4 
» AS i * ; — —2 <2 — ed X44 » N 4. 6 - 7 ou — . \ ; * 4 — A 
— . nn — N 2 r — "2" rr oye - 3 2 py — 8 . . 2 he 8 5 — T g 3 Le - ry "a * —.— . — p "mr Sz > _ 
_— I Is —— - 5 — 3 * CEE IIS ay — — 2 wo CS — AE OV; 2 — Ds * 3 3 r N 2 b 
oy 2 — . — N moth? = — -ꝛ N 8 —— —— . — —— 32 gpm , 2 : 9 a . ww TN repay Fe. 2 8 
. * on - =; 5 — _ — S A en 5 7 e 2 rod 2 * 
* , a : n — — — - 2 — = I = 3 2 r 2 N . ara Ty —. 7 r 
. . G b wm tg — W oc get - LS K 8 r a 8 A 
1 8 ; / . rr ee ; "= W 2 5 28 = 
» * g » 7 . 2 r RIS £4 ms 0 N. 
? | « mY r g 
% 7 * * * 
F 8 « 0 
* 3 


— 


5 - 
. e — ee Fo 
— 8 * 3 : — 
4 — MEE. RES eo I mer ao os » 2 
5 — co, — 2 — * — VALE 4 * * 
* 2 —_ — « ve _ 2 1 "+ My Ties, 2 a nn 4 : , "I 0 
— o — — : x; SY PT. og OP OO oro. \ 
2 2 =: EC ELD NS Sr —— — 0 yo OLE hy EA Ht DS Mc nt 
w. — nods : — =—_— ” — 5 = E 2 9 8 — — 
* 
oo <> y 


E l 
14 
Fah 


85 : Og I . 22 8 25 FS, 25 . 
d ay bc 4 4 " 2 * 
5 ' ff 
Er * LT. IE = ow ERR ae of 
* 353 > L 2 Pu C 


5 they were . to he persons + a 

c superior rank to common Jurymen.; 3 Tcoud 
« have no objection to that, provided d they | 
e were indifferently taken. I said, take, 
« the first forty-eight special jurymen t 
come; he seemed to me that he meant to 


do it; he began; but as I looked over the © 


« book, I desired him to inform me how I 


| © should know whether he did take the fist 
* forty-eight special jurymen that came, or 
e not; and what mark or description or qua- 
* lification there was in the book, to distin- 
4 « guish a spectal from a common juryman? * 


He told me, to my great surprize (and he 
% said he supposed I should wonder at it) that 
te there was no rule by which he took them. 


4 Why then how can 1 judge ? you must 80 


« by some method; what is your method? 
« At last the method was this, that when he 
e came to a man a woollen-draper, silyer- 
smith, a merchant (if merchant was oppo- 


e site to his name, of course he was a 23 


« juryman) but a woollen-draper, a silver- 


smith, &c. he said, that there were persons 


who were working men of those trades, 
te and there were others i in a situation of life 


80 ft 


ts 6 to be 3 | 13675 then did hs: Rites e 
« ouich? no otherwise than this; if he per- 1 
« gonally knew / them to be men in reputable 
un circumstances, he said, he took them 3 1 
« he did not know them, he passed them by. 
Now, e what follows from this ©, 
But this is not all. The cheriff” s ae 
*« stands by, the solicitor of the treasury, his 
« clerk, and 80 forth; and whilst the names . 
«.1re taken, if a name (for they know 14 wy 
« their distinction) if a name which they do 
not like occurs and turns up, the sheriff's 
© officer says, O, Sir, he is dead.” The de- 
« fendant, who does not know all the world, 
and cannot know all the names in that book, 25 
« does not desire a dead man for his | juryman. e 
« Sir, that man has retired ; cs that man does 
not live any longer where he did; Sir, 
* that man is too old: Sir, this man has 5 
„failed and become a hankrupt; * Sir, this 
man will not attend; O (it is said very 
* reasonably) let us have men that will at- 
* tend, otherwise the purpose of a Special e 
0 Jury iS defeated.) . 
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40 Well, gentlemen, having MET 805 back 1 | 


a special jury as he usually does get (for it 


« seldom happens that twelve gentlemen haye 
sense enough of their duty to attend, as 
happens to be now my case) the attorney- 
« general brings on the trial; he then claims, 
e amongst other things, 4 rigli 70 reply, 2 
te though no evidence is called for the defen- 


« dant. You have heard what passed upon this f 


« $ubject with the judge. I will leave that 
« matter now, though I think I have enough 
eto say upon it; however I will leave it un- 
« examined now; I hope to live to argue 


« that point for my client, and therefore will 
not now trouble you with that argument. 


* You will yourselves judge whether any rea- 
son was given to me, or to you, or to any 
% man, why the attorney-general, prosecut- 


« ing for the crown, having all the influence, 


* power, and advantage that he can possibly | 
« have; why he should have that advantage 


« of reply, which my equal or ae shall 


cc not have | 2 | 8 


*« But besides this, I told you before, that 


«he claims a right of Stopping it, when he 
2 * pliath 


ce e by mis a juror. 1 ei 
« be ghee to hear thay comrade, and Sen 


Ws * 


« But 18 8 if he think the nai ks 


« pays no cot: the crown pays no costs. 


« The miserable man that is harassed, even 
5 though innocent, though gaining a verdict. | 
« under all these-disadvantages (if it is pos- 


« sible, and which seldom happens) yet Still 


« he must stand by his costs; and they may 
ebe, you see, whatever uy Please to make 
« them. . | 


) 


« Apain, if the attorney-general gains a 


« verdict ; he punishes whom he pleases, and 
when he pleases. I think there were eight 
e convictions for this advertisement, yet but 
* three have been called up to judgment; 


one, I think, was let off, because there 
vas a little false swearing in the case, by an 


* officer under the crown (J allow it to have 


c been. certainly a mistake, because he is 4 
* gentleman of character - and therefore it 


is accounted for how this one got off: but 
how the oy printers escaped, whether 
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„ That is not all. He afgravites 6 8 pu. 
ndnishment of the person against whom. = 
3 gets a verdict, if he pleases. . 


<eGeritlemen; 8 rehearsed what these 
40 claims are, I entreat you to consider who 
* jt is that enjoys these powers ; ; superior to 
« the powers which any one judge in this 
* country enjoys; superior to the powets 4 
« which even the courts enjoy. It is the al. 
« torney-general! Now, who is the attor- 
„ ney-general? who is he? whose officer is 
« he? what sort of officer is he? I will tell 
ee what a Scotch author of merit—(this is © 
« Jaw, but it is very good reason and great 
truth) —I will tell you what he says of the 
« office af the attorney-general. What I say 
% now, gentlemen, does ndt go against the 
person now entrusted with it; it goes a- 
gainst his office. I do not speak of this 
« gentleman particularly ; all attorney-gene= 
e rals, at least most of them (some of them 


indeed would not, but 1 most of them will) 
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La) 
Ry 


* 


* FL 
N Ls #4 * r ? * on 5 p- Xe l « 
3 1 , y En # . * * a Jt 1 
* * P Vo 7 | ; © . 0 
8 4 12 31 5 5 
*4 v5 * — 3 Rs 8 * 
83 bo — Mot 8 * . . 5 
4 j 4 . # T : 
- 2 8 Keds LO N #25 7-4 ry 4 
» 3 — r . 8 8 83 a 
N 8 2 "SI Ty . 4 5 } 1 . : 
. WE, AE OE =; 1 . A” 
LOH £ E | £2 2 6. 4 wi B 2 
A ” e . x 
N £ > 7 4 ſo 5 
0 1 : F * } 5 - 8882 A 8 = g 
#3 2 5 ä : :, 
* "+ 5 
* X y 1 FS , 
3 6 x * * 
1 . | 
5 + 4 
; 


1 10 5 


9 « use hep unjust powers. Mallet , in 
« the preface to his Life of Lo 


many aspiring lawyers have made ship- 
« wreck of their virtue and human nature. 
« Some of these gentlemen have acted at the 
« bar, as if they thought themselves, by tlie 
duty of their places (that is, ex officio) ab- 


« golved from all the obligations of truth, ho- 


« nour, and decency'—(but not absolved vou 


« find from ralking of them) — but their 


« names (he says) are upon record, and will 
« be transmitted to after ages with those cha- 


« racters of reproach and abhorrence that are 
due to (to whom? This man is as un- 


« fortunate in his style as myself) © the worst 


« sort of murderers, those that murder under | 1 


« the sanction of justice. e was never pro- 
« secuted for it: he charged the office of at- 


© torney-general -(which is something more 


< respectable than the office of a common 
soldier) with being the worst sort of mur 


* derers. „ ERR 


« But the atorney-genera, it Is Sid, is 
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t Bacon—* The offices: of attorney and o- 
ce licitor- general have been rocks upon whi ck 
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e tended. He is the king's officer; but he 
« holds it by a very. precarious tenure; his 


« future hopes are greater than those of any 
* man in this country, his fears therefore 


* must be in proportion. Observe too, he 


enjoys these powers on the behalf of the 
1 „King, against whom, particularly, all chose 


« precautions were taken ; for these precau- 


“tions are not taken between subjects who 


« are upon a footing; but all these precau- 
« tions and advantages for innocence (that it 
© may not be oppressed) they are all taken, 


&« not against the king, but against the crown; 
« against that power which is more often ab- 
« used than any other power, more liable to 
ebe. abused, because greatest. But, gentle- I 


men, the matter is a great deal worse than 
« this. He is not the king's officer. He 


«© knows better where his obligations lie. He 
« js not so ungrateful. He would not, at a 
„ table with his friends, say that he is the 
« king's officer : he knows a great deal bet- 
« ter than that. He is in truth the officer of 
« the minister: and if the minister goes out 
** to-morrow, out goes the attorney- general. 
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e Should make you careful and attentive in a 
e trial upon a prosecution of this kind; the 
« frequency of prosecution for libels, 1 sup- 
pose, should add to your care and attention. 
« For, gentlemen, when is it that libels are 


tions for libels have been most frequent? 
« Have they been under the best governments, 
under the best administrations (for govern- 
ment is a word abused: I mean under the 
« ministers)? Have they been most frequent 
« under the best, or always under the worst ? 
« It is only bad men that will accuse the good: 
good men don't accuse good things: not- 
* withstanding which, you-will find that un- 
« der the best administrations there are few 
« libels, and much fewer prosecutions ; and 
* under the worst administrations you will 


« (for there is always folly with wickedness) 


” 2 to him, he, by mistake, chuses 


P 4 discover 


« If chen, gentlemen, . bietet 


« most frequent? When i is it that prosecu- | 


A always find them swarm. Whether it hap- : 
e pens that under the worst administrations - 


* the minister is so foolish, as that, not at- 
* tending to the principles of the person re- 


a Sood attorney- general, who has skill to | 
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. E discover nd 3 to purave those: crimes. 
« which are detrimental to society: or Whe⸗ a 
« ther it happens, that a good minister chuses 
a bad attorney-general, who has no: honour 
« or understanding to care for or to discover 
. their evil tendency, and therefore does not 
6 prosecute at all: But so it happens, | that 
under a good minister there are no prosecu- 
5 19 tions for libel, under a bad minister you 4 
* * meet with little else. IE. 
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No apology i is necessary for this long quo- 
tation *. The nature of special juries has, pers 
| haps, been no where So well characterised? 
An honest j juryman is thereby 8 what 

reason he has for caution. ; 


38 8 From: Horne Tocke 8 Address to the Jury e on his” 
Trial for a Libel before Lord Mansfield in the Court of 


| Ring's Bench, on the 4th of July wy. 0 1 
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will fix his character, his state for ever. 
When a man, therefore, possessed of this 


belief, pronounces, 59 help me God, he means 
to say, „“ I risk an eternal interest on the 
« truth and sincerity of my enquiry. into 
« this case, on the integrity of my decision 


Further, in a country, where Christianity | 
is the public religion, it may be reasonably 
supposed, that the greater part of a jury/ if 


not all, will be Christians. It must be ac- 
knowledged, that the history of the Christian 
church (I speak in reference to the public 
confessions, to creeds drawn up by one class 

„ of 


Win have 3 that A eyoinn 15 2 - 
bound by an oath :—this implies, that he be- 
lieves in the existence of an Omniscient Being, 
in a God: that he believes i in a future state: 
that he believes all his actions are to under - 
go the severest scrutiny, and submit to a most 
righteous judgment; and that such e 
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of W pen for all the rest to \ believe) i is 1 
history of conceited, or of insolent men. 4 
What was it but their over- fond conceit that 
filled the world with heretics? what but their 
domineering insolence that crowded prisos 
with confessors? Could any one, ever $0 little 
acquainted with the history of the Christian 
church, suppose that ancient father to be in 
earnest who called Christianity an imitation | 
of the divine nature *? For Gregory Nazi-. 
anzen, it is of him I speak, understood by 
the divine nature, what divines generally un- 
derstand by it, infinite wisdom, infinite good- 
ness, in in short, a being of infinite perfection | 
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IF am speaking of the history of Chrise 
whack: has run on now for seventeen hundred 
years;—a very long period, —in which a world 
of mischief may have been transacted, for | 
which Christ, you will sav, is not answer⸗ 
able: granted. In the early ages, Christia- | 
nity had no power, and Christians were m. 
dest. Christianity had even to struggle against 
power; its language, therefore, was meek, 
and it taught doctrines of reſignation and pa- 
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tience. And though some hs thought, 
hat the whole world would bave been over-run 
with heresy, if not with infidelity, had nat the 
emperors maintained the Faith, others have be- 
lieved, that its success is chiefly to be attri- 
buted to firmness of faith, and to e 
in sufferi rin 8 *. 


2. 


These, however, are points not to be set- 


tled here. Suffice it to say, that when Christ ap- 5 


peared at Jerusalem, (according to the history 
that we read of him) he appeared under some 


disadvantageous circumstances: disadvantage- 


ous, I mean, to the man, though favourable to 
the reformer.— The Jews had an establisbed 


religion: they thought it of divine origin 


and they reckoned ĩt a fearful thing to innovate 
in ceremonies. But they were profligate in their 
morals. Christ, however, it seems, attempted 
to innovate, at least he opposed the priests and 
rulers of his time, which is generally called 
innovation. He was, therefore, considefed 3 as 


#* 0 Vincit qui patitur,” however, was. the males, of - 


one, rather skilled in inflicting penalties, than in endur- 


ing them, viz. Archbishop Whitgift. See Burnet's 
History of the e 
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APY 9 called by his 1 owers | 
| a heretic, a seditious person, a disturber of - 
| government, hostile to the religion of his. 
country, and as Caxar's enemy. Were I to 

throw the several charges brought against 
Christ into the form of an indictment a 

drawn up in England, it would surprise some 

readers to find how strongly a Jewish and . 
Christian indictment resemble each other. 


Iam not N to er ot 
theological enquiries ; this, however, I affirm, 
in the most unqualified terms :—Christ 48. 
serted at Jerusalem, liberty of thought, and li- 
berty of speech; he challenged them for him- 
self; he challen ged them for his disciples; 
his religion could not have moved without 
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7 At length Christ was men before ci 
phas the high priest; ho ashed him of his dis. 
ciples, and his dectrines *. Fesus answered * 
I pale openly to the world; — I ever taught in 
the synagogue, and the temple, whither the Jews | 
always 7e resort, and in secret have Laaid nothing. 
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before - Pilate, —Then. Pilate entered into the 
judgment-hall again ; and called Fetus, and raid 


unto-bim; art thou the king of the Fews br 


dus answered, speakest thou-this of thyself, or | 7 
did others tell it thee of me?" Pilate answered, 


Am Ta Few Mine own nation, and the chief 2 | : 
priests have delivered thee ' unto mne. What _ 8 


hast thou done? Jens answered, my kingdom bs | 


mt of this world. If my kingdom were of this 55 . 
world, then would my ber vants br, that 2 


should not be delivered to the. Jews. But mw EN 
is my kingdom not from hence. Pilate therefore ONS, 


Said unto him, art thou 4 king then? 7 us : 


answered, thou gayert, that Tam a king. - For = 


this was I born, and fon this end came T into the „ 


world, hat 1 . bear wirnets to the STIs | 5 


| N. e by-e hits n 5 , hearing 8 
witneſs to the truth; ſhall be understood N 


the ablest commentators assert, that Christ | 5 5 


alluded to the name of Jesus, or the Christ, | 
or the Messiah, or the King of the Jews, as . 
Spoken of 8 ancient ns A ab: as 5 e 


* vid Eucebi elena Bit Lib. * | Chap 5 
8 e niged 
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7 ODD 1d . by bimselk, or cds as | 
a moral philosopher he spake of truth in te 
abstract, of general truth, I stop not to dis- ; 
pute. Christ was adjudged to death by the 
verdict of his own countrymen, as a seditious 
person, as a libeller against church and state: 
We have a lau. — Jesus delivered no public : 
' writings; nor can I find, that he commanded Y 
. disciples to publich | his opinions in writ. 
ing but he expressed orally at Jerusalem, 
what some would have n a LIB 5 
 '@ PUBLIC LIBEL in Great Britain. . 


| i 1 * an bonest Christian Jurgymdils 
1 ye have brought in a verdict of Gr 
Had ye believed him a hypocrite; a'deceiyer, 4 
a public disturber—antentionally $0, ye ought. | 
 —But if—I leave the Christian jury to thei 1 
own reflections ; and if they say, they are to I 
make true deliverance, according to the laws 
of England, let me be permitted to assist their 
meditations, by recommending to their con 
deration what has already been said concern- 4 
ing the fundamental principles, the spirit, of 
the Eoglich constitution. De 1 | 
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6 hain the Kikining: ; nosthe thts 
der; seat thyself on the shore, and imitate the 
man, who commanided the sea to retire, or the 
madman, who threw chains into the ocean, 
like a tyrant of the waves. AO, this, 
Oh! man, and | perceive thy folly ; 3 


* Then drop into ie, and be a fools”. 8 5 No. 


Ate unequal to the undertaking ? 
Know, that thou art equally unable to restrain 
the operations of mind, and to check the one 

. gress of truth. — 

Yet hast thou, with more than P 
thean- impiety, presumed to attem pt &, what 

le history of 1 nature demonstrates 


* Audax omnia perpeti | „ 
Gens humana ruit per vetitum wy Xt wn 
| Audax Iapeti genuns tl 
1 Ignem fraude mala. gentibus intulit. WE 94 


Hon. Carm. Eb. I. Od. 3 be 


05 "ns + Ts 
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us, stole fire from heaven, and YOu. would. 
| 8 et to ee * 


A Gui, once . bis to a ow „ phil 2 

_ s6phers, is now rendered familiar to com- 5 1 

mon intellects.— . Thought should be, cannot —ͤ— 
but be, free.” On this simple maxim ar 
founded the right of private judgment, and 4 = 

the doctrine of universal toleration. th 4 


— 
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But some D aumit, that thought is Pes 8 
are backward to allow that man should be free 
to publish his thoughts, But who are the 

men that propagate this doctrine ? Not such a 
as possessed the greatest scope of genius; not 
such as have tried: the strength of the human 
understanding; not such as have taken the 
lead in arts and sciences. They are self ws 
and narrow divines ; artful politicians z 5 Sor 
rupt lawyers. | 2 


Men who feel. the force of genius, 13 5 
to reverence the human understanding; have ö 
been advocates for a free press, and in- 
culcated the doctrine of universal tolera- 
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900 *. Their: rising Ware feeble minds ; Ul Fs: | 1 
arp oppoed their progres buttheyhayenow: | 


as it were a settled place in-our hemi „ 
and enlighten . e like the « un in the e 5 
freenet e Rs N 


I kings not now time riouely: to reason on ©. 


the subject: the subject has been reasoned 


on with coolness, has been demonstrated with 5 


f by the most deren en! 85 


1 


But ates the tendency of the contrary Py ; i 
principles. Shackle opinion ;—restrain the 


press and what will ye effect? Ye will 
give consequence to absurdity, and degrade 
wisdom, The principle goes to throw suen 
philocophers as Bacon, Newton, Boyle, and 
Locke into shade; to silence such moralists 
as Helvetius, Hume, and Rousseau ; it would 


only encourage babes to prone, and triflers 


to dogmatize. 


Where will you draw the line that pre- et” 


* See Locke's Levin on Toleration, and Milton's 4 | 
Prose Works: * | | 
Q 2 | sctibes 
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OE the 1 . which 7 : ; ; 5 | 
may not soar? beyond which freedom of de- 


bate should not expatiate? Whence i is your 9 5 


thority to draw any boundary ? * Public uti= 
ity requires it.” Does public utility require. 5 


that truth should be imprisoned? You mis- +» 


take public utility far the interest of the fey.” 
J am delighted with the following obServar. n 
tions. The author was a man of genius. 


% When Columbus first imparted his de- 
t signs relative ta the discovery of America to 
2 erdinand king of Spain, his majesty thought 
* proper to advise with his ecclesjastical coun- 


60 llors about it. All were against the pro- 1 


869 4 - 


« bock 4 Civitate Dei e | had declared i it im- . 
67 possible to pass out of one hemisphere into 
* another ; ; and had denied that t there could 
„be any antipodes. Seneca, Seneca the _— 
5 heathen, had declared long before, that fu- 
« ture ages would discover new worlds, and | 


cc that Thule would not be the farthest region 
5 upon earth. In this case it must be owned 


on the City of God. 
1. « that 
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1 that 8. Austin was an n hereris, and Sana a; $1 
sound believer. The king and Columbus 


« ventured to dissent, judged for themselves, 2 5 = 
and found ample reward for so doing, not: 
of withstanding Clerical decisions. Indeed 8. 8 : : 5 . 
Austin was not the only person who denied ; 1 1 i 
« the pouibility of antipodes: the chuck 
« denied it, that is, the head pope. Zacha- . 


ry denied it for all the members. And this 8 
« is the order that he sent to his legate Boni- 
« face archbishop of Mentz, who had ac- ; 


< cused Virgil bishop of Saltzburg of hold. 
« ing the dangerous error of the antipodes. 


« If,” says the head of the church, he % 


should be convicted of maintaining that per- 


* verse doctrine, which he hath uttered a- 
« gainst the Lord, and against his own scul, 


« that is, that there is another world, other 


« men under the earth, another SUN and an- 
* other moon, call a consistory, degrade him 


from the honour of the priesthood, et a 5 


c ecclesid pelle *.” A fine story for a man to 


« be excommunicated for! 


Has not al Europe pitied the fate of Co-. 7 


* And excommunicate him. : 
4 pernicus 
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Bo « «:pertiicus LY Pe fathers of mo- 
dern astronomy ? The first 3 his Wok 
ee neat forty years before he dared to publi Ye ö 
-< it, and died immediately after it Was pre- 5 ; 
e sented to him, the pes he dreaded 4 
66 « being the supposed cause. As to Galileo, : 
he was s charged with heresy, first, for affirm- 
e ing that the sun was in the centre; secondly, 
« that the earth was not in the centre, but 
„had a diurnal motion. His works were 
< burnt, himself imprisoned, and being re- 
leased was injoined a penance of repeating 
te once a week for three years the seven pe- 

75 nitential psalms . yy Whether any specu- 
lative opinions ought to be cognizable by 1 
the civil magistrate; whether the state of 
society may justify an occasional intetfe- | 
rence; whether it be safe to admit the prin-' | 
ciple, or wise to deny it, may be u mate 
ter for inquiry :—but to confound moral 
distinctions, and to bury constitutional ma- 
ims beneath precedents, may betray a go- 
vernment into incalculable difficulties, 4 


Be this as it may, the time may come, it 
* Robert Robinson's ARCANA, 


infallibly ' 


F289 » a6 1 * 2 = 
as. "IPO * ns 
=” 7. "Rat Ac EET Sz p Cadet 0 
ir. oY 1 py 4 - G 
= 


"infallibly will DE me, eben be that 25 
oppressed x nations, 8 all no longer be reckoned | 
illustrious When es, who have decreed = 
unrighteous judgments, shall be allowed to 
have been cunning, but not wise; ben as 
gistrates, who have inflicted 1 iniquitous pou”. 2 
ties, shall. be no longer saluted the benevolent; 
when politicians, who have ruined nations, 
shall no longer be accounted more than 
human ; nor priests, who have. deceived the 
world, be enn divine. eg, LS 2 £) F 
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I am not Gat 3 concerning any . 
racters in England my allusions are not di- 
rected to any particular quarter: they are 
general observations, and to be illustrated a 
the varieties of the human mind, by the 
shades of the human character. O pinion 
circulates; and what was reckoned false in 
one period, after it has travelled, Ps > 
round the world, and been made the sport of 
fools, is discovered to he a truth, and Oe” 
ed by wise men. oe 


Jurymen should consider, that the time 
may come, when. what f is no reckoned sedi - 
} F420 IR tious e 
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. \conddered as) Wickel nay be called acre — 
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85 'F 1 to rective as « divine. 
Jn history of a aan pere a} 
2 . turber of government at Jerusalem 4 
In Great Britain! Jurymen should con 
his: they should recollect how their wei! 
wiõill appear to posterity (their names, 


verdict will be on record) when the noise 
| 2 is over, and the world will be at te 


.-. - *-$ure to hear the truth, and the whole truths 1 
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>." You say, the magistrate has the sword : 0 a 
Ns he must not hold the sword in vain: granted | 
hut the sword and the pen may form an une qui 
a4 n unnatural contest. Let the pen be dran 
ahgainst the pen; and the pen that elucidate d 
ui most important truths; that en fo 
"ih r them with the most powerful argue 
| that impresses them with the most  insmuel 
ating, the most disinterested bumanity - 
pen will, most probably, gain the victory at J 
ust. Oh! when will governments knowl 3 


{7 


the true interest of civil society? Tor 3 — 
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= "TRE END. Wi 


